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          P R O C E E D I N G S

(9:50 a.m.)

THE COURT:  Good morning, everybody.  Welcome 

back.  Please be seated. 

Do you know if the phone has been -- phone people 

on mute.  Thank you.  I'm just going to check now to make 

sure that the -- 

All right.  People on the phone, can you hear us 

all right?  

UNIDENTIFIED MALE SPEAKER:  Yes, Your Honor.  

UNIDENTIFIED MALE SPEAKER:  Yes, Your Honor. 

THE COURT:  Okay.  All right.  I'm going to put 

you back on mute, but I wanted to say good morning and make 

sure that you were all there.

UNIDENTIFIED MALE SPEAKER:  Good morning, Your 

Honor.  

UNIDENTIFIED MALE SPEAKER:  Good morning, Your 

Honor. 

THE COURT:  Okay.  You are on mute now, so if you 

are saying "good morning," it's wasted energy. 

We have Judge Schultz here.  Has he been on the 

bench for any of these since you have -- 

MR. BLACKWELL:  The last one, Your Honor. 

THE COURT:  The last one?  Okay.  I remember it as 

if it was yesterday.  Don't ask me what happened yesterday, 
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right?  

All right.  Well, let's have identifications from 

first the plaintiffs.  Ms. Zimmerman, you want to start?  

MS. ZIMMERMAN:  Good morning, Your Honor.  

Genevieve Zimmerman for plaintiffs. 

MR. SZERLAG:  David Szerlag for plaintiffs. 

MR. SACCHET:  Good morning.  Michael Sacchet for 

plaintiffs. 

MR. HODGES:  David Hodges for plaintiffs. 

THE COURT:  And who have we got in the back?  I 

have got people on my list here.  Noah somebody and Lisa 

somebody. 

MR. LAURICELLA:  Good morning, Your Honor.  Noah 

Lauricella. 

MS. GORSHE:  Lisa Gorshe. 

THE COURT:  And you are attorneys representing 

plaintiffs?  

MS. GORSHE:  Plaintiffs. 

MR. LAURICELLA:  Yes, Your Honor. 

THE COURT:  And they are behind the bar. 

Mr. Blackwell. 

MR. BLACKWELL:  Good morning, Your Honor.  Jerry 

Blackwell speaking for 3M. 

MS. PRUITT:  Lyn Pruitt for 3M. 

MS. YOUNG:  Good morning.  Mary Young also for 3M.  
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MR. HULSE:  And Ben Hulse for 3M.  Good morning. 

THE COURT:  Good morning.  And you have got, 

sitting behind the bar, you have got -- 

MR. BLACKWELL:  Corey Gordon, Your Honor.  

MS. SCHAFFER:  Haley Schaffer, Your Honor, counsel 

for 3M. 

THE COURT:  I didn't hear that, but -- 

I would like to -- let's take a look at the joint 

agenda and find something noncontroversial to start with, 

shall we?  Let's take the overview of the Canadian action. 

Ms. Zimmerman.  

MS. ZIMMERMAN:  Yes, Your Honor. 

Your Honor, I don't think that I have much to add 

actually on the overview of the Canadian action.  To my 

knowledge, there has not been additional progress in that 

litigation and I believe that we're in agreement with that, 

so I think that that has been just kind of sitting there for 

a while. 

I do think that we were able to resolve the 

question -- we had, I guess, a bit of a dispute at the last 

hearing about how many cases might be pending.  We had 

different numbers.  And I think that we are in agreement 

now.  It's just over 4,800 cases that are pending. 

THE COURT:  I have got 4,809 on the status 

conference, so -- 
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MS. ZIMMERMAN:  That's right about there.  And I 

think that the discrepancy last time was that we had not 

backed out from that number those cases that had been 

dismissed for one reason or another. 

THE COURT:  Okay.  

MR. SZERLAG:  Your Honor, if I may.  The count as 

of yesterday was 4,848, I believe, pending in the MDL. 

THE COURT:  Thank you. 

MR. SZERLAG:  24.  4,824.  

THE COURT:  It's really important, though, we get 

that number exactly, so thank you. 

MR. SZERLAG:  My able assistant Wendy assures me 

that that is an accurate count. 

THE COURT:  Thank you, Wendy, wherever you are.

Mr. Szerlag, do you want to report on the related 

state court proceedings as well?  

MR. SZERLAG:  Good morning again, Your Honor.  

I don't believe there's anything other than what's 

in the joint report.  We have not had anything else to 

really add to what is going on in the pending actions. 

THE COURT:  The Bythwood, the case in Jefferson 

County, Alabama, I thought when I read through this that it 

looked like something was happening there. 

MR. SZERLAG:  Okay.  

THE COURT:  Or not really.  It's just that 
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October 11, 2018, is the -- what is that?  The discovery 

deadline that was set way back?  

MR. SZERLAG:  I believe so.  

I try to reach out to counsel every month before 

the status conference as well and, quite honestly, it's kind 

of like a crap shoot whether anybody ever gets back to you 

on this, so -- 

THE COURT:  Well, whether anybody gets back to 

you. 

MR. SZERLAG:  Right. 

THE COURT:  Once you become a judge, people have 

to get back to you. 

MR. SZERLAG:  That's the nice thing. 

THE COURT:  Just because they want to, I am sure. 

Okay.  So I think that's it, right, on the related 

cases?  

MR. SZERLAG:  Yes. 

THE COURT:  Okay.  Thank you very much for your 

report. 

Let's talk about the status of the discovery in 

the Axline case.  Ms. Zimmerman, I have got here that the 

primary care physician's deposition was taken.  We know 

that. 

MS. ZIMMERMAN:  That's correct.  Sarah Wynn is a 

physician's assistant.  She's not technically a doctor, but 
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that was done on June 26th. 

THE COURT:  And then Dr. Smith, the infectious 

disease doctor, of course. 

MS. ZIMMERMAN:  Correct. 

THE COURT:  And the plaintiff herself and her 

spouse have been deposed?  

MS. ZIMMERMAN:  That's correct.  Yes. 

THE COURT:  The anesthesiologist, Dr. Narcelles --

MS. ZIMMERMAN:  That's correct. 

THE COURT:  -- was deposed.  And the orthopedic 

surgeon was again, as we know, deposed on August 1st. 

MS. ZIMMERMAN:  Correct. 

THE COURT:  Okay.  

MS. ZIMMERMAN:  In addition to that, and I think 

that this appears on the next page --

THE COURT:  The operating room inspection?  

MS. ZIMMERMAN:  That did go forward. 

THE COURT:  Okay.  

MS. ZIMMERMAN:  And in addition to that, the 

plaintiffs have in fact served expert reports in that case 

as well. 

THE COURT:  Okay.  Any issues in the inspection --

MS. ZIMMERMAN:  No. 

THE COURT:  -- of the operating room?  

MS. ZIMMERMAN:  No. 
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THE COURT:  So we're down -- are we just down to 

one case in the second bellwether pool?  

MS. ZIMMERMAN:  That's correct, Your Honor. 

THE COURT:  So what does this mean, "Case-specific 

written discovery has been served and answered in the other 

six cases"?  

MS. ZIMMERMAN:  So in the final pool of eight 

cases there were two cases that were mutually nominated by 

both defendants and plaintiffs.  That was the Axline and the 

Hives matter.  Hives has been dismissed.  There were six 

other cases. 

THE COURT:  Okay.  

MS. ZIMMERMAN:  And so there has been 

case-specific discovery done there, but we have not done 

hospital inspections or any kind of depositions or expert 

reports.  That's not part of a scheduling order just yet, 

and so that just hasn't proceeded at this point. 

THE COURT:  Okay.  And then in Other Motions, 

there's the new trial motion, and we have got the reply or 

the answer.  And then no reply to that, right?  

MS. ZIMMERMAN:  We opted not to reply and just 

leave it on the briefs.  And I don't know if the court 

expects to be setting that for hearing and taking oral 

argument, but obviously we defer to the court's preference 

in that regard. 
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THE COURT:  And then so that motion is fully 

briefed?  

MS. ZIMMERMAN:  Fully briefed. 

THE COURT:  And then there's a motion for judgment 

on the pleadings that I think is not fully briefed; is that 

correct?  

MS. ZIMMERMAN:  Yes, Your Honor.  I believe our 

response is due maybe next Friday.  Defendants noted in the 

agenda, as I am sure Your Honor is aware, that they would be 

willing to shorten their time for reply, if the court would 

like to hear the motion earlier.  It is presently scheduled 

for hearing at the status conference in September. 

THE COURT:  What would -- what's their normal -- I 

mean, it's a pretty short time anyway to reply. 

MS. ZIMMERMAN:  I think it's seven days. 

MR. HULSE:  Two weeks. 

MS. ZIMMERMAN:  Is it two weeks?

THE COURT:  Is it two weeks for a reply?  

MR. HULSE:  Yeah.  So our thought was it would be 

helpful to get a ruling on this before we have our summary 

judgment deadline, which is on October 8th, because if 

granted this would clear out most of the claims, perhaps all 

of the claims in the case.  So our thought would be to 

increase the possibility of a resolution for that deadline 

to shorten our reply to seven days, if that would be able to 
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get us a hearing earlier than the September 20th status 

conference. 

THE COURT:  I would be happy to have your reply in 

seven days instead of fourteen days.  I can't guarantee a 

hearing date before that, but I would rather have it in 

seven than fourteen.  And so if you could get it in seven, 

that would be great. 

MR. HULSE:  We will do that, Your Honor.  And I 

would add from our perspective it's nonvital to have oral 

argument on this motion, but, of course, plaintiffs have the 

right to it if they want it. 

THE COURT:  Do they have a right to it?  

MR. HULSE:  Well, I shouldn't have said that.  

They don't have the right, but they have the right to ask -- 

THE COURT:  You should practice in another 

district some day. 

MR. HULSE:  I admit they have the right to ask for 

it if they want it. 

THE COURT:  Why don't you sit down now?  

MR. HULSE:  I will, Your Honor. 

THE COURT:  All right.  You are done. 

MS. ZIMMERMAN:  And, of course, one of the 

benefits of practicing here in the District of Minnesota is 

that we typically are afforded the right or the opportunity, 

and we would like to present oral argument if Your Honor 
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would hear us. 

THE COURT:  They might be in front of you before 

then too, aren't they?  

MAGISTRATE JUDGE SCHULTZ:  I believe they will be. 

THE COURT:  All right.  Well, shall we turn our 

attention to the pretrial orders or -- 

Ms. Pruitt, hello.  You look like you want to 

say -- 

MS. PRUITT:  I did, Your Honor.  Something on the 

status of discovery I think needs to be reported to the 

court. 

THE COURT:  I would love to hear it.  

MS. PRUITT:  As the court may or may not be aware, 

we extended the time for expert reports to be submitted in 

the Axline case, which is the case scheduled for trial on 

the 3rd of December.  We extended it just a few days.  We 

got the expert reports from the plaintiff on Monday 

the 13th.  And as the court recalls, there was a cutoff for 

expert reports that concern generic issues and generic 

opinions that's long since past.  It was actually probably 

over a year ago. 

The plaintiffs submitted three expert reports, one 

of which we have no dispute about, a case-specific report 

from Dr. Jarvis about the cause of Ms. Axline's infection, 

but there were two other expert reports that were submitted, 
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one was a supplemental report from Dr. David.  And Your 

Honor remembers Dr. David who testified in the Gareis trial.  

He testified about, as the court remembers, alternative 

designs.  They have now submitted what we consider to be an 

improper supplemental report by David.  It includes 

discussion of seven new alternative designs.  

As the court recalls, there were orders entered by 

Judge Noel on not allowing discovery on certain alternative 

designs because a determination had been made that, for 

instance, conductive warming was not an alternative design, 

a feasible alternative design, so we didn't conduct any 

discovery on that.  He, David, has now listed seven new 

alternative designs, and no discovery has been conducted on 

any of those. 

Secondly, with regard to David's report, the 

information that he is including in this report has been 

available, Your Honor, from the very beginning.  From the 

time that he issued his original report, these alleged 

alternative designs were out there.  The data or the studies 

or the articles he cites as to his reliance are things that 

were in -- that were available and out there when he 

submitted his first report. 

And, most importantly, with regard to Dr. David, 

his report is on generic issues.  It is not specific to 

Mrs. Axline.  And I think everybody understood that we had 
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one deadline for generic reports and another deadline for 

case-specific reports.  The deadline for case-specific 

reports was August the 10th.  We extended it to August 

the 13th.  And they submitted these three reports.  David is 

not a case-specific Axline report.  So we have issues with 

that report. 

The second report that we are concerned about is 

by a gentleman named Nathan Bushnell.  Again, Nathan 

Bushnell's report is the first time we have seen a report 

from Nathan Bushnell.  It is not a case-specific report that 

applies to Mrs. Axline.  It is a generic report.  It is also 

what we consider to be, Your Honor, improper surrebuttal.  

It is submitted specifically for the purpose of refuting or 

counter-acting Dr. Abraham's testimony.  As you recall, 

judge, Dr. Abraham testified in the Gareis trial.  It is 

simply submitted to rebut Dr. Abraham's opinion.  And as the 

court recalls, there have been repeated denials in this 

litigation of plaintiffs' request to submit surrebuttal 

expert reports.  And in our view this is simply an end run 

to try to get around the previous rulings of the court and 

submit an improper surrebuttal report that has absolutely 

nothing to do with Ms. Axline. 

So, in summary, both of these reports are generic, 

they have been submitted pursuant to a case-specific report 

deadline, they are too late, and we're extremely prejudiced 
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to have an expert come in and list seven new alternative 

designs when no discovery has ever been done on those.  It 

is also improper to try to go around the court's orders on 

surrebuttal expert reports and now submit this report from 

Nathan Bushnell.  But the biggest point is these are generic 

opinions, they do not apply to Mrs. Axline, and the deadline 

has long since past.  So we are concerned about that, and we 

wanted to raise the issue with the court so it would come as 

no surprise. 

THE COURT:  Do you have copies of the reports of 

Dr. David and Nathan Bushnell?  

MS. PRUITT:  Yes. 

THE COURT:  Ms. Zimmerman, any objection to the 

court receiving the copies of those at this point?  We are 

not ready to hear argument, obviously.  We don't have 

anything.  But I know we are going to be required to read 

it, so we might as well get it now rather than later, 

because you may have heard that the district is highly 

overworked at the moment, so -- 

MS. ZIMMERMAN:  We don't have an objection to the 

court receiving copies of the orders at this time. 

THE COURT:  Okay.  

MS. ZIMMERMAN:  We certainly think that to the 

extent that the defendants are intending to bring a motion 

to strike that we would request the opportunity to fully 
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brief those issues. 

With respect to just kind of previewing issues, 

given that Ms. Pruitt did that, David's report did not 

include conductive warming reports on reasonable alternative 

design in the general causation stage primarily because the 

court had previously declined, refused to allow us to do 

discovery on VitaHEAT on the idea or finding that that was 

in fact not a reasonable alternative design.  That decision 

was changed with respect to the Gareis case.  

And so in an abundance of caution and given the 

law in Ohio, which has a broader standard for a reasonable 

alternative design, Dr. David has supplemented his general 

causation report to make clear that things like not warming, 

things like pre-warming, things like warming with cotton 

blankets are all appropriate alternatives available to 

surgeons. 

THE COURT:  All right.  So we will take the 

reports either now, if you have them, or as soon as you can 

get us copies, and then we will be on the lookout for a 

motion and an explanation. 

MS. ZIMMERMAN:  And just so we are aware, is this 

going to be a motion to strike the expert reports or -- 

MS. PRUITT:  We are considering what the proper 

motion is. 

MS. ZIMMERMAN:  All right.  And with respect to 
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Nathan Bushnell's report, this is -- it's a rebuttal report 

to Dr. Abraham's general causation report.  As the court is 

aware, the plaintiffs have moved to exclude Dr. Abraham 

under Daubert.  We have renewed that motion in our motion 

for new trial.  And we continue to believe that Dr. Abraham 

should not have been permitted to testify.  Dr. Nathan 

Bushnell's report is simply to outline the errors and the 

inaccuracies in methodology in Dr. Abraham's report. 

THE COURT:  So you don't want Bushnell in Axline?  

You are offering Bushnell as part of the motion for a new 

trial?  

MS. ZIMMERMAN:  No, Your Honor.  I am sorry if I 

misspoke.  We do intend to bring Dr. Bushnell as part of 

plaintiffs' rebuttal case, should defendants intend to bring 

Dr. Abraham again. 

THE COURT:  Okay.  All right.  Thank you. 

MR. BLACKWELL:  Your Honor. 

THE COURT:  Hello, Mr. Blackwell.  

MR. BLACKWELL:  There is one other Axline issue I 

wanted to raise and ask a question about, if I may. 

THE COURT:  Go ahead. 

MR. BLACKWELL:  And, Your Honor, this may be more 

aptly addressed to Judge Schultz.  

We had written a letter about an issue that arose 

in the deposition of the orthopedic surgeon Dr. Lombardi 
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that was a fairly significant issue.  It is a discovery 

issue.  And whether it's the preference of Your Honors, 

Judge Schultz, that we set it and have it heard with Judge 

Schultz or raise it now, we obviously defer, but we didn't 

want to sort of pass by the discussion of Axline discovery 

issues and not raise it. 

THE COURT:  Okay.  And then there was a response 

also from the plaintiffs?  

MR. BLACKWELL:  Yes, from the plaintiffs. 

THE COURT:  Yeah.  And I think we both read those.

MAGISTRATE JUDGE SCHULTZ:  Yes. 

THE COURT:  Yeah, you will be in front of the 

magistrate judge. 

MR. BLACKWELL:  All right.  Thank you, Your Honor. 

THE COURT:  Thank you.  

MS. ZIMMERMAN:  Your Honor, there were two 

additional things that I think we didn't add that are 

pending motions before the court.  And because we, I think, 

neglected to include them on the joint status report, I did 

just want to remind the court there are pending motions with 

respect to defendants' motion on the bill of costs in Gareis 

and then there are also pending motions, joint motions, 

regarding sealing of certain documents that happened during 

trial.  And because they weren't in the joint agenda, I just 

wanted to point those out. 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

RENEE A. ROGGE, RMR-CRR   
(612)664-5107

26

THE COURT:  Okay.  Thank you. 

Is there agreement, turning to the pretrial 

orders, is there agreement on any of the cases?  I thought 

there was agreement on -- I'll put these aside for the 

moment.  I have that the motion to dismiss has been 

withdrawn on -- and I am ready to read the list of cases. 

Mr. Hulse, do you want to follow along and make 

sure I get these right?  

MR. HULSE:  I will.  This is the plaintiff fact 

sheets?  

THE COURT:  Yeah.  I think we are to that, aren't 

we?  

MR. HULSE:  Yes, of course, Your Honor. 

THE COURT:  I mean, is there something else?  I 

ran out of noncontroversial things to talk about.  So now I 

am on the plaintiff fact sheets, and now I am looking for 

noncontroversial things there. 

MR. HULSE:  Yeah, we have got that.  We have got 

the motion for order to show cause on the no product ID 

cases, and then we also have -- 

THE COURT:  And I am calling those PFS issues. 

MR. HULSE:  Fair enough, Your Honor. 

THE COURT:  As just a preview of how I might react 

to your motion.  I'm probably not going to grant your 

motion. 
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MR. HULSE:  Okay, Your Honor. 

THE COURT:  But we can discuss it.  

But, at any rate, on the PTO 14, you have 

withdrawn on -- ready?  

MR. HULSE:  Yes. 

THE COURT:  Zimmerman, which is 17-2925, correct?  

MR. HULSE:  I'm going to grab a list that's 

ordered.  I think the court has ordered it.  Sorry for the 

delay. 

THE COURT:  No.  That's okay. 

MR. HULSE:  Yes, Your Honor. 

THE COURT:  Yes.  Okay.  So that one.  And then 

Gorbett, which is -- these are all 17 unless I say.  We've 

got some 18s coming up. 

MR. HULSE:  Right. 

THE COURT:  But Gorbett is 3252?  

MR. HULSE:  Yes, Your Honor. 

THE COURT:  Cyr, 3554?  

MR. HULSE:  Yes, Your Honor. 

THE COURT:  Parker, 3573?  

MR. HULSE:  Correct. 

THE COURT:  Pratt, 3952?  

MR. HULSE:  Yes, Your Honor. 

THE COURT:  Rude, 4009?  

MR. HULSE:  Yes, Your Honor. 
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THE COURT:  Robertson, 4327?  There are two 

Robertsons.  One is 4327 and one is 4328. 

MR. HULSE:  Yes, Your Honor. 

THE COURT:  On both of them?  

MR. HULSE:  4327 I have. 

THE COURT:  Okay.  How about 4328?  

MR. HULSE:  I don't believe so, but if we can come 

back to that I will double check. 

THE COURT:  Okay.  

MR. HULSE:  Yes, Your Honor, 4328.

THE COURT:  Okay.  That is.  All right.  See, I 

got out my pencil and I knew it was for good reason, because 

I can erase, not a pen.  Okay.  That's 4328.  

Then Ingram, 4470?  

MR. HULSE:  Yes, Your Honor. 

THE COURT:  Henderson, 4517?  

MR. HULSE:  Correct. 

THE COURT:  Hyer, 4752?  

MR. HULSE:  Yes, Your Honor. 

THE COURT:  Murray, 4845?  

MR. HULSE:  Yes, Your Honor. 

THE COURT:  Thornton, 4889?  

MR. HULSE:  Correct. 

THE COURT:  Edwards, 4891?  

MR. HULSE:  Correct. 
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THE COURT:  Johnston, 5270?  

MR. HULSE:  Correct.

THE COURT:  Billings, 5277?  

MR. HULSE:  Correct. 

THE COURT:  Jones, 5472?  

MR. HULSE:  Correct. 

THE COURT:  And then McCullough, which is an 18.  

We are now in the 18s.  437?  

MR. HULSE:  Correct. 

THE COURT:  Garrison, 444?  

MR. HULSE:  Correct. 

THE COURT:  Morgan, 527?  

MR. HULSE:  Correct. 

THE COURT:  Larrison, 609?  

MR. HULSE:  Yes, Your Honor. 

THE COURT:  Hayes, 617?  

MR. HULSE:  Yes, Your Honor. 

THE COURT:  I have a couple of plaintiffs who have 

stipulated to dismissal.  Ms. Zimmerman, I have got Smith, 

17-3501.  

MS. ZIMMERMAN:  Yes, Your Honor. 

THE COURT:  And Coggins, which is 17-4257.  

MS. ZIMMERMAN:  That's correct, Your Honor. 

THE COURT:  Anybody missed here?  

MR. HULSE:  Your Honor, I just want to make sure, 
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and maybe you did this at the beginning, that you got 

Zimmerman, 17-2925.  That was at the beginning?  

THE COURT:  Yes.  Yes, 2925, 17-2925. 

MR. HULSE:  Thank you.  Yes, then we are on the 

same page. 

THE COURT:  Okay.  There are one, two, three, 

four, five, six, seven, eight, nine, ten, eleven, twelve, 

thirteen -- then there are thirteen PFS 14 plaintiffs who 

have filed responses and six plaintiffs who have filed no 

response?  

MR. HULSE:  That sounds accurate, Your Honor. 

THE COURT:  Okay.  Let me unmute the phone.  Well, 

first, I will unmute the phones now. 

Ms. Zimmerman, with respect to Erdman, which is 

17-CV-4385, Greene, which is 17-4433, Keith, 17-4654, 

Resendez, 17-4677, Robinson-Bessicks, 17-5123, and Rhew, 

18-cv-641, my records show no response. 

MS. ZIMMERMAN:  My records are in accord with Your 

Honor's. 

THE COURT:  Okay.  And so now this question is for 

counsel who are on the phone. 

Anybody represent any of those plaintiffs and have 

anything -- has there been any response, because we 

don't have one. 

MR. MORRIS:  Your Honor, this is James Morris.  I 
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am on the Rhew case.  That's R-h-e-w.  And we have 

diligently attempted to contact the plaintiff, and we have 

not received any response.  So our answer to you is in the 

affirmative; we have not received a response. 

THE COURT:  Okay.  Thank you.  Thank you very 

much. 

Anybody else?  

MR. NIGH:  Your Honor, this is Daniel Nigh, 

attorney at Levin Papantonio.  I represent James Greene.  

Despite multiple contacts to try to get a PFS back, we 

actually -- the last time we finally got in contact with him 

recently he advised that he no longer wants to pursue it. 

THE COURT:  Okay.  Thank you very much.  And let 

me just ask the court reporter if she got your name.

(Discussion with court reporter.)

THE COURT:  She's asking that you repeat your 

name.  That's counsel for Mr. Greene. 

MR. NIGH:  It's Daniel Nigh, N-i-g-h, and it's 

Levin Papantonio. 

THE COURT:  Thank you so much. 

MS. ZIMMERMAN:  I can help with contact 

information. 

THE COURT:  All right.  Thank you, Ms. Zimmerman.

Anybody else?  

MR. WALKER:  Your Honor, Travis Walker, Law Office 
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of Travis Walker.  You had referenced two Robinsons or one 

Robinson, and I was looking for clarification as to which, 

if either, were on the list. 

THE COURT:  Robinson-Bessicks and that is 

17-cv-5123. 

MR. WALKER:  Okay.  So there is only one, Your 

Honor?  

THE COURT:  Please repeat. 

MR. WALKER:  I apologize, Your Honor.  It was 

just -- I thought I heard two Robinsons, but there is only 

one Robinson on the list now?  

THE COURT:  There is only one Robinson on that 

list.  There is a Robinson -- there's a Robertson.  There 

were two Robertsons on the other list where the defendants 

are withdrawing their motion.  That's 17-4327 and 17-4328.  

But there was a Robinson, if I -- so are you Robinson 

18-cv-263, by any chance?  

MR. WALKER:  Yes, Your Honor. 

THE COURT:  Okay.  And that we touched on in the 

last status conference, and that case is not included in the 

current motion to dismiss.  So that's not the Robinson that 

I have as a non-response, because that -- the Robinson, the 

non-response Robinson is a hyphenated and it is 17-5123. 

MR. WALKER:  Okay.  Thank you for clarification, 

Your Honor.  That is the confirmation with me. 
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THE COURT:  Okay.  Anyone on the phone for 

Resendez, Keith or Erdman?  

UNIDENTIFIED FEMALE SPEAKER:  Yes.  This is Brown 

& Crouppen. 

THE COURT:  And who do you represent?  

UNIDENTIFIED FEMALE SPEAKER:  Erdman, Greene and 

Keith.  And we are not opposed.  

THE COURT:  Okay.  And what about Erdman or 

Resendez?  

UNIDENTIFIED FEMALE SPEAKER:  I apologize.  I did 

not mean Greene.  It's Erdman, Keith and Resendez.  We are 

not opposing. 

THE COURT:  Okay.  Erdman, Keith and Resendez then 

are dismissed.  Greene is dismissed.  

I gather from the fact that we previously 

discussed the Robinson-Bessicks that there must not be 

anybody on the phone for that case.  But just to clarify, 

going once, going twice, anybody represent that case?  All 

right.  That case is dismissed. 

And, Mr. Morris, is it, on you, I am going to 

dismiss that. 

MR. MORRIS:  All right, Your Honor. 

THE COURT:  Okay.  Thank you, all.  I'm going to 

mute the call again.  Thank you all very much. 

Now, turning to the cases where we received 
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responses, Hickman, which is 17-cv-3696 -- 

I guess I will unmute again just in case counsel 

for Hickman is on the phone. 

MR. HODGES:  Your Honor, Hickman I believe is 

mine, and we will stand on the papers. 

THE COURT:  Okay.  No contact with Hickman.  

Hickman will be dismissed, is dismissed, I should say. 

Key, 17-cv-4779.  Unable to contact. 

MR. HODGES:  The same with that one, Your Honor. 

THE COURT:  Okay.  Key is dismissed. 

Opperman, 17-cv-3563.  Unable to contact. 

MR. HODGES:  Yes, Your Honor. 

THE COURT:  Okay.  Dismissed. 

Seymore, 17-cv-3718, dismissed. 

MR. HODGES:  (Moves head up and down.) 

THE COURT:  Richey or Richey, 17-cv-5323. 

MR. HODGES:  Your Honor, that was on the court's 

docket last month.  The court denied the motion.  My 

understanding is that -- I believe the defendants are 

complaining about a late-filed motion to substitute.  This 

is the one, if the court recalls, that -- 

THE COURT:  So there was a hearing in front of 

Magistrate Judge Noel; is that right?  Here's what I think I 

know about that case.  Tell me if this is right.  I know we 

had it on the last hearing. 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

RENEE A. ROGGE, RMR-CRR   
(612)664-5107

35

MR. HODGES:  Correct. 

THE COURT:  And I denied the defendants' motion to 

dismiss. 

MR. HODGES:  Correct. 

THE COURT:  And then there was -- somebody might 

have died, maybe?  

MR. HODGES:  They did die.  They were dead at the 

last hearing as well. 

THE COURT:  Did die.  

MR. HODGES:  The court denied the motion under PTO 

-- their complaint was under PTO 14.

THE COURT:  Right. 

MR. HODGES:  I believe their complaint now, and 

Mr. Hulse can correct me if I am wrong, is pursuant to 

PTO 23.  

THE COURT:  So, let's see, at the hearing in July 

Judge Noel denied the motion to dismiss without prejudice to 

allow substitution. 

MR. HODGES:  Correct. 

THE COURT:  And there was no deadline.  And then 

there was a written follow-up order that denied without 

prejudice to allow additional time to contact the 

appropriate heir and provide a complete PFS.  Then 

August 2nd of this year defendants again moved -- was that 

under 14 or 23?  
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MR. HULSE:  We have motions under both, Your 

Honor. 

THE COURT:  Okay.  

MR. HODGES:  The one under 14 was denied 

previously. 

MR. HULSE:  Right.  And we -- 

THE COURT:  But they said they again moved, and I 

just don't know whether they again moved under 14 or 23.  Do 

you know?  

MR. HULSE:  Well -- 

THE COURT:  Okay.  Well, anyway, okay.  So there 

was a new and/or renewed motion to dismiss filed just 

August 2nd for failure to comply.  There's one failure to 

comply with 14, and that motion is currently before the 

court.  And there was also a PTO 23 motion filed, and 

there's a hearing set on that or was. 

MR. HULSE:  Correct. 

THE COURT:  There is a hearing on that for 

September 20th.  

MR. HULSE:  For September 20th, yes, Your Honor. 

MR. HODGES:  I would ask that the court allow us 

some time, obviously more than between one status conference 

to another, to substituting a party.  We can argue the -- 

THE COURT:  Why don't you just argue the whole 

thing on the 20th?  
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MR. HODGES:  I am happy to do so. 

MR. HULSE:  That would make sense to us, Your 

Honor. 

THE COURT:  All right.  

MR. HULSE:  I believe, Your Honor, those PTO 23 

motions are currently noticed before Your Honor because they 

are dispositive.  Should we re-notice them in front of 

Judge Schultz?  

THE COURT:  I am trying not to get to those yet. 

MR. HULSE:  All right, Your Honor. 

THE COURT:  Let me finish the current list.  I 

have some things I want to say about that one, I mean, after 

I hear from you. 

MR. HULSE:  Of course, Your Honor.  

THE COURT:  I do recall that you didn't give the 

adequate time, but we're not talking about that right now. 

And then there was a single opposition filed in 

eight cases.  One is Pine.  So we're talking about Pine, 

4777, Brown, 4778, Potter, 4881, McEvoy, 4885, Hardy, 5261, 

Taplin, 5370, Bresnock, 5371, and Swales, 18-cv-45.  

Should we go through those individually?  

MR. HULSE:  Yes, Your Honor.  There is sort of a 

cross-cutting issue that would apply to all of them.  This 

is the issue of the sufficiency of a do-not-recall response. 

MR. LEE:  This is Dae Lee from Bernstein Liebhard 
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on behalf of all these plaintiffs. 

THE COURT:  Okay.  Could you repeat your name, 

please?  

(Discussion with court reporter.)

THE COURT:  All right.  If you would tell us your 

name once more, sir, and also spell your last name, that 

would be helpful for the court reporter.  

MR. LEE:  First name is Dae, D-a-e.  Last name is 

Lee, L-e-e. 

THE COURT:  Thank you.  And you represent all 

eight of the cases that I just listed?  

MR. LEE:  Yes, Your Honor. 

THE COURT:  Mr. Hulse, let me hear from you on 

your motion to dismiss these cases. 

MR. HULSE:  Your Honor, there are unique issues 

for each one of them, but the cross-cutting issue is the 

sufficiency of a do-not-recall response in PFS.  We 

recognize there are some questions where a do-not-recall 

response is appropriate; however, the particular ones that 

are at issue here that we have raised are issues such as the 

date of discovery of the injury and the date of discovery 

that the Bair Hugger was used.  

Our belief is that do-not-recall answers are 

insufficient for those.  These are matters that, first off, 

should be one that one can recall or one can recall and 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

RENEE A. ROGGE, RMR-CRR   
(612)664-5107

39

determine with the assistance of counsel.  The PFS requires 

a reasonable investigation.  It draws not just on the 

knowledge of the plaintiff or the memory of the plaintiff, 

but what they can determine with their counsel.  And for us 

it simply defies credibility that one would not be able to 

state the date of the onset of symptoms that are sued on and 

the date of the determination that the Bair Hugger had been 

used.  Both those questions call for approximate date.  They 

don't require a specific date.  And so that's an additional 

reason why a do-not-recall answer is insufficient. 

THE COURT:  And notices of deficiency were 

provided, correct?  

MR. HULSE:  Absolutely, Your Honor. 

And I would say overwhelmingly plaintiffs in their 

PFSs have answered this question.  This is a subset of cases 

where we have a disagreement with a particular plaintiff's 

counsel about the sufficiency of these responses. 

THE COURT:  Mr. Lee. 

MR. LEE:  Yes, Your Honor.  Your Honor, all these 

plaintiffs answered the questions to the best of their 

ability and their recollection.  And, you know, if the 

defendants insist, then, you know, I'll go ahead and then 

try to walk them through, the plaintiffs, to at least 

provide some sort of approximate date of recollection, if 

possible, but I can't force them to answer especially if 
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they don't recall.  I mean, with my assistance, I'm going to 

try to have them provide some sort of -- some sort of an 

answer, so defendants could use their fact sheet. 

THE COURT:  Mr. Hulse, is this relevant to statute 

of limitations?  

MR. HULSE:  Absolutely, Your Honor, and that's why 

it's important.  We anticipate that at some point we will 

file a motion against a very large swath of cases where the 

PFSs have indicated and that the statute of limitations has 

run, and so it's vital that we have this information to be 

able to do so. 

THE COURT:  Does that apply, the date question, 

does that apply to all eight of these cases?  

MR. HULSE:  I believe so.  Yes, Your Honor. 

THE COURT:  Is that right?  Is that your 

understanding too, Mr. Lee?  

MR. LEE:  Yes, Your Honor. 

MR. HULSE:  And, Your Honor, as I mentioned, we do 

have specific additional deficiencies for each one of these 

PFSs beyond this issue. 

THE COURT:  Let's start with Pine then. 

MR. HULSE:  All right.  So in Pine plaintiffs 

haven't disputed that they have not answered Sections 2.6 

and 9.  Those are core deficiencies.  And so we would say 

separately it should be dismissed on that ground. 
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THE COURT:  Mr. Lee.  

MR. LEE:  Your Honor, I don't see why Section 2.6 

is a core deficiency.  It is asking for the last ten -- the 

last ten years, and plaintiff does not recall.  And if the 

court permits, I will ask my client to supplement this 

section to the best of his ability and recollection.  And 

I'm not sure where Section 2.9 was raised in their motion. 

MR. HULSE:  It's 9, Your Honor. 

THE COURT:  Pardon me?  

MR. HULSE:  9.  

THE COURT:  9?

MR. HULSE:  Not 2.9.

THE COURT:  2.9?  

MR. HULSE:  9.  Sorry.  Not 2.9, but 9. 

THE COURT:  Oh.  Not 2.9, but just 9.  

MR. HULSE:  It's the loss of consortium section. 

THE COURT:  Loss of consortium.  

MR. LEE:  Right.  Your Honor, the 9, about the 

loss of consortium, plaintiff provide the answer, but they 

also add where plaintiff was married, and I don't see why 

this is a core deficiency. 

THE COURT:  Okay.  

MR. HULSE:  I would add, Your Honor, if I may, 

that we only raise core deficiencies.  The parties, co-lead 

counsel and defendants, agreed on what were core 
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deficiencies.  Those are the deficiencies that will result 

in dismissal with prejudice if not completely answered. 

THE COURT:  And just to make sure that notice of 

that was available, that's contained in one of the orders. 

MR. HULSE:  Yes.  That's the -- the PFS, which is 

PTO 14, is very clear on this, that there is core 

deficiencies and there are non-core deficiencies, and core 

deficiencies are the ones where you go through this process.  

And if the deficiency is not cured through the two, notice, 

process, then the penalty is dismissal with prejudice. 

THE COURT:  And that determination has been long 

since made?  

MR. HULSE:  In I think 12 or 15 orders at this 

point.  Yes, Your Honor. 

THE COURT:  With respect to the Brown case?  

MR. HULSE:  The Brown case, the plaintiffs -- 

plaintiff here doesn't dispute the core deficiencies in 6.3 

and 9. 

THE COURT:  Is that true, Mr. Lee?  

MR. LEE:  I'm sorry, Your Honor.  I missed the 

last part.  Section 6.3 and -- 

MR. HULSE:  9. 

THE COURT:  9.  That's the consortium one again.  

Right?  

MR. HULSE:  Correct, Your Honor. 
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MR. LEE:  And, Your Honor, before -- motion to 

dismiss, within their motion to dismiss, that's the first 

time we are aware -- we became aware of any specificity to 

the deficiency.  In their deficiency letter that were sent 

to us prior to filing the motion to dismiss it only says the 

section was incomplete.  And we were never -- we were never 

aware of it, you know, until they filed the motion to 

dismiss as to the specificity of the deficiency of each PFS. 

MR. HULSE:  Your Honor, I think it's undisputed 

that they were notified of it in our deficiency letter that 

we identified it as incomplete.  If there were any questions 

about it, there were three months for plaintiff's counsel to 

get in contact with us and ask us for further clarification.  

Every day we handle dozens of communications from 

plaintiffs' counsel about PFS deficiency notices. 

THE COURT:  Mr. Lee, as I understand it, there was 

a deficiency notice given and the deficiency notice said 

that certain answers were incomplete.  But your objection to 

the specificity of the deficiency notice with respect to the 

PFS on Brown, 17-cv-4778, is that the deficiencies weren't 

more particularly articulated?  

MR. LEE:  No, Your Honor.  I just wanted the court 

to know that there was no specificity in their deficiency 

letter.  And I'm not sure whether I have spoken with defense 

counsel specific to this case, but I have spoken with the 
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defense counsel before and we weren't -- I wasn't able to 

cure the deficiency. 

THE COURT:  I see. 

MR. LEE:  So I believe one of the -- I believe I 

spoke with defense counsel on one of the cases that is in 

front of you.  So my objection to their motion to dismiss in 

particular regarding the core deficiencies, for example, the 

plaintiff does not recall, then with the court's permission, 

you know, I will do my best to jog through my client's 

memory and then try to have the client give some sort of 

approximate answer and all the other core deficiencies as 

defendant alleged, such as the place of marriage, and we 

will try to supplement it with the court's permission. 

THE COURT:  Okay.  Potter, 17-cv-4881?  

MR. HULSE:  There's no dispute about Section 7.1, 

but that's -- that remains deficient.  There are other ones 

we think remain deficient that plaintiff disputes, but there 

doesn't seem to be any dispute on 7.1, which is the past 

wage -- pardon me -- past wage loss. 

THE COURT:  Mr. Lee.  

MR. LEE:  Yes, Your Honor.  The client is looking 

for the past wage information, and that's what the plaintiff 

noted in the PFS.  And with the court's permission, we will 

try to supplement it or have the client withdraw the 

economic damages portion of her complaint. 
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THE COURT:  McEvoy, 17-cv-4885.  Mr. Hulse.  

MR. HULSE:  There's no dispute apparently that 

Section 6.1, which is the section on physical injury, is not 

completely answered.  That's not disputed in plaintiff's 

opposition. 

THE COURT:  Mr. Lee. 

MR. LEE:  Your Honor, Section 6.1 asks for the 

date when the plaintiff became aware of the injury.  As 

stated before, plaintiff answered plaintiff does not recall 

because the plaintiff doesn't recall.  And, again, I will 

try my best to jog through my client's memory and with my 

assistance provide some sort of approximate answer to that 

with the court's permission. 

THE COURT:  Mr. Hulse, Hardy, 17-cv-5261. 

MR. HULSE:  Right.  There does not appear to be 

any dispute that Section 6.3, which is the emotional 

distress question, is not sufficiently answered. 

THE COURT:  Mr. Lee.  

MR. LEE:  Your Honor, we will -- I will have my 

client answer the question with your permission to the best 

of his ability. 

THE COURT:  Mr. Hulse, Taplin, 17-cv-5370. 

MR. HULSE:  This is another one where it does not 

appear that there is any dispute that 6.1, which is about 

physical injury, that it was not answered completely. 
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THE COURT:  Mr. Lee.  

MR. LEE:  Your Honor, I will talk to my client, 

and then with my assistance I will have my client provide 

some sort of approximate answer to that question. 

MR. HULSE:  And just for the record, I was 

incomplete.  There is also no dispute about 2.10, 4.7 and 

4.8. 

THE COURT:  Bresnock, 17-cv-5371. 

MR. HULSE:  Your Honor, no dispute as to the 

deficiency of Sections 7.1, 7.2 and 2 -- yes, 2.15. 

THE COURT:  Mr. Lee.  

MR. LEE:  Your Honor, 7.1 and 2 asks for the 

economic damages, and plaintiff is gathering the requested 

information.  And I will, with the court's permission, will 

supplement this section.  And what was the other sections, 

Your Honor?  

THE COURT:  I understand that they were 7.2 and 

2.15. 

MR. HULSE:  Right.  Correct, Your Honor.  

MR. LEE:  2.5?  

THE COURT:  2.15. 

MR. LEE:  I'm sorry, Your Honor.  I don't think 

2.1 was raised in their motion. 

MR. HULSE:  2.15. 

THE COURT:  Do you hear that?  2.15.  2.15. 
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MR. LEE:  Okay.  Part 15.  Okay.  Internet 

posting?  

MR. HULSE:  Correct.  Yes.  It's about internet 

postings reviewed on the Bair Hugger.  It's relevant to -- 

THE COURT:  Yes, we're looking at the same one. 

MR. LEE:  Okay.  Plaintiff does not recall the 

actual web address.  And, I mean, I will try to jog through 

my client's memory and then try to supplement this section, 

but it's hard to remember the actual address.  And I don't 

know what information the defense counsel is actually 

looking for besides the web address.  I mean, I would 

appreciate it if the defense counsel could elaborate on what 

information besides the web address that they are looking 

for. 

THE COURT:  Mr. Hulse, Swales, 18-cv-45. 

MR. HULSE:  There is no dispute about the 

insufficiency of 5.4 and 7.1 and also 6.1. 

THE COURT:  Mr. Lee.  

MR. LEE:  Your Honor, 5.4 asks for disability 

information, and 6.1 asks for the date when plaintiff became 

aware of the injury, and, again, I'll have my client provide 

and supplement this section to the best of her ability.  And 

specific to 6.1, with the court's permission, we will 

definitely supplement that section. 

THE COURT:  There are at this point core 
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deficiencies in each of the eight cases.  So the question is 

whether these eight plaintiffs should be allowed additional 

time to get their answers straightened out.  The previous 

court orders have made it plain that these core deficiencies 

have to be resolved and they needed to be resolved by this 

point.  It is not adequate to await further court order with 

respect to each one of these cases specifically directing 

that an adequate PFS be filed.  

It sounds like one of the plaintiffs -- I think is 

it Bresnock -- is actually working on an answer, on a better 

answer.  

MR. HULSE:  It wasn't clear to me, Your Honor. 

THE COURT:  Mr. Lee, did you talk -- were you 

talking about McEvoy or Bresnock was actively working on an 

improved response?  

MR. LEE:  Give me one second, Your Honor.  I am 

sorry.  It's Bresnock is gathering the requested 

information.  She's actively looking for additional 

information. 

THE COURT:  All right.  

MS. ZIMMERMAN:  Your Honor, may I be heard on one 

point?  

THE COURT:  Sure.  Thank you, Ms. Zimmerman.  

MS. ZIMMERMAN:  So I just pulled up Pretrial Order 

No. 14, which is the PFS order, and at paragraph 4 the 
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parties did define a core deficiency and that is defined as 

a lack of response to all of the defined questions, which 

from the plaintiffs' perspective is not the same as saying I 

don't recall.  Those are different.  So not responding at 

all is different than responding and saying the plaintiff 

doesn't recall.  So for those reasons, given the stipulated 

order language with respect to core deficiency definition, 

we would request that the plaintiffs be afforded the 

opportunity to supplement to the extent that defendants 

require additional information. 

THE COURT:  But once the deficiency notice is 

given and there is no response to that, doesn't that change 

the -- 

MS. ZIMMERMAN:  Well, I don't know that it -- it 

certainly doesn't change the definition of what constitutes 

a core deficiency.  And that's really what triggers the 

ability of the defendants to come before Your Honor at these 

status conferences to ask that cases be dismissed.  

Certainly, I can understand why defendants want to have 

information about when perhaps the plaintiff learned about a 

Bair Hugger was used on them. 

THE COURT:  Well, you have to.  I mean, everybody 

does.  It's not just the defendant.  Everybody has to know 

when it happened or we don't know whether we have a case or 

not. 
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MS. ZIMMERMAN:  Absolutely, Your Honor. 

THE COURT:  So it just goes without saying that if 

you -- if you say you can't recall and then, then you get a 

notice that says this is not enough, given that it is 

essential to a statute of limitations defense, that to rely 

on -- 

MS. ZIMMERMAN:  The definition of the -- 

THE COURT:  Maybe it's the wrong way to dismiss 

it, but you can't, like, you can't have a case if you don't 

know when it arose at some point.

MS. ZIMMERMAN:  Certainly. 

THE COURT:  And there's been enough time to answer 

that question, so -- 

MS. ZIMMERMAN:  With respect to some of that, I 

think that's right, but if it's something as where you got 

married, well, I hope people remember that. 

THE COURT:  Yeah, I definitely see that. 

MR. HULSE:  And we agree. 

THE COURT:  I was looking -- correct me if I am 

wrong, but, to both of you, I was listening to the 

deficiencies that weren't the date deficiencies with a 

background of we didn't have the date to begin with.  So 

that's my primary concern.  

And I completely agree that if you can't remember 

exactly when you got married, you are probably just part of 
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the rest of the 95 percent of the population. 

So it's the initial answer "I don't know when the 

case arose" and then you receive a notice that you have to 

answer this and then you don't answer it that is causing me 

concern, because if we wait, we come to court and only when 

we come to court do we have to go through this exercise with 

respect to each case and then I order it, that's 

inconsistent with the order that we issued early on.  And 

so -- 

MR. NIGH:  Your Honor, this is Daniel Nigh.  May I 

be heard on this issue?  

THE COURT:  Who are you again?  Are you Mr. Lee?  

MR. NIGH:  No.  This is Daniel Nigh.  And I'm 

asking to be heard on this issue because I have about 

50 cases that are listed for persistent deficiencies, 

despite my offense to answer the question adequately, and 

it's the same issue.  

THE COURT:  I don't have those motions in front of 

me. 

MR. HULSE:  No.  This is just on a list for a 

future month. 

THE COURT:  Okay.  We don't -- 

MR. NIGH:  There is no motion at this time. 

THE COURT:  No, there is not a motion at this 

time.  
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MR. NIGH:  No, but it's a similar issue that I 

know is going to come up in my cases. 

THE COURT:  Bearing in mind that there's no motion 

and I don't have any actual -- anything in front of me on 

your cases, is there some supplementation to Ms. Zimmerman's 

general comment that you want to make?  I can hear that.

MR. NIGH:  Yes, Your Honor.  Yes.  The issue that 

I have is this, and it involves a line similar to what 

Mr. Bernstein or the attorney for Bernstein Liebhard is 

addressing, is that --

THE COURT:  Mr. Lee. 

MR. NIGH:  -- this question is asking when 

plaintiff's first had knowledge that a Bair Hugger was 

utilized.  The issue is that for most of my cases, the vast 

majority of these cases, they don't know that a Bair Hugger 

product was utilized when they first contacted an attorney.  

And so, first, we're diving into information that may 

actually be protected by the attorney-client privilege, but 

then, second, we're diving into information that I don't 

actually keep a record of the specific dates that we tell 

the client, oh, yes, we actually confirmed that you had a 

Bair Hugger product utilized; but I don't know if that's the 

issue for Mr. Lee, but that's the issue for me; and I have 

explained that on multiple occasions, and I am being told 

that it is still deficient in that response. 
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THE COURT:  Okay.  So just to -- okay.  Thank you, 

Mr. Nigh.  

Ms. Zimmerman, I think what he's saying is that 

he's reading the PFS to ask when the attorney first told the 

client and so that would be asking for attorney-client 

information?  That is not how anybody has been interpreting 

it so far.  Can you help enlighten us on that?  

MS. ZIMMERMAN:  I will try to do that.  

And I think that what Mr. Nigh was getting at is 

that some of the clients, when they call a lawyer, they 

hear, perhaps they see a television commercial or something 

like that saying do you have a deep joint infection and they 

call a lawyer.  They don't have any idea --

THE COURT:  Right.

MS. ZIMMERMAN:  -- what might have caused it or 

whether it was used on them.  And so while they may call a 

lawyer, say, June 1st, when that lawyer ultimately confirms 

by getting the medical records that a Bair Hugger was in the 

billing records or some other place in that person's medical 

record to confirm Bair Hugger use, the plaintiff may well 

not know.  

So I think perhaps what we ought to do is work 

together on getting some clarifying language on exactly what 

the defendants need.  And perhaps we can, you know, work 

together on a proposed Amended Pretrial Order 14, so that 
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the defendants certainly get the information that they think 

is necessary, but that we don't trouble the court either 

with deficiencies about something perhaps that's trivial.  

And I understand that that is sounding to be a supplement. 

THE COURT:  Well, the vast majority of plaintiffs 

don't misunderstand the PFS that way. 

MS. ZIMMERMAN:  I hope not, but I think that there 

is some room for disagreement, because the way that the PFS 

is posed to the plaintiffs, it's who is completing this form 

first person.  And so while the law firms typically will try 

to assist the plaintiff in filling out these forms, it does 

seem, you know, to read when did the plaintiff learn about 

this and a lot of times the plaintiffs don't know.  You 

know, they say my lawyer told me.  

THE COURT:  But then the attorneys supplement.

MR. NIGH:  And Your Honor -- 

THE COURT:  Okay.  No.  Wait.  I've got -- I'm 

hearing first from the lawyers who are here.  

Is that Mr. Nigh again?  

MR. NIGH:  Yes.  Just to be clear -- 

THE COURT:  Okay, Mr. Nigh.  All right.  One more 

-- one more thing and then I -- 

MR. NIGH:  During my meet and confer with 

defendants' counsel on how to respond to this, when I 

advised them that my clients don't recall the date, they 
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said that was deficient and that I needed to provide the 

date that I notified my plaintiffs that the Bair Hugger was 

used.  That's where that came from. 

THE COURT:  Okay.  So now we are going to focus 

our attention on the motions that are actually before the 

court.  

And, Ms. Zimmerman, on the cases that I heard from 

Mr. Lee on, with respect to the 6. -- 6.1 is the real 

question, and then there were the additional problems. 

(U.S. Marshal entered the courtroom.)

THE COURT:  Fifteen minutes.  Thank you. 

That was, for those of you on the phone, that was 

the marshals trying to bring in my 11 o'clock criminal 

matter. 

So, Ms. Zimmerman, anything on the eight that we 

went through with Mr. Lee?  

MS. ZIMMERMAN:  I think that Mr. Lee has covered 

the motion with respect to his clients well -- 

Somebody put us on hold.  Don't do that, please. 

THE COURT:  I muted them. 

MS. ZIMMERMAN:  Thank you.  

It's also -- 

THE COURT:  So I guess the thing that I want to 

make sure of is that the state of these cases, these eight 

cases, is such that even to this date we do not collectively 
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have information about whether they -- about when the 

statute of limitations would begin to run.  And so we're 

talking about, quibbling about how the PFS is worded or how 

it is read.  But even now in the middle of August of 2018 we 

still don't know when the cause of action, you know, when 

the plaintiff found out about it or when the operation 

occurred, right?  

MS. ZIMMERMAN:  So for the most part I think that 

we do, though, know when the operation took place, but when 

the operation took place and when the plaintiff finds out 

that the Bair Hugger was used on them are frequently years 

and years and years apart, because it's placed on them when 

they are asleep. 

THE COURT:  Right, but we don't know. 

MS. ZIMMERMAN:  I think that in some limited 

number of cases there is still information, you know, that 

hasn't been developed on that front.  

And my office reports to me that this issue with 

respect to the plaintiff fact sheet and the use of Bair 

Hugger was not previously identified as a deficiency in 

essentially the last couple of years and that this is a new 

deficiency that is being reported.  

We are happy to work together and make sure that 

they get all the information that they need, but to the 

extent the previous PFSs that reflected I don't recall, but 
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that was sufficient, if the defendants' practices have 

changed, I think that, you know, in fairness to Mr. Lee and 

the other plaintiffs that he represents that we ought to be 

able to try to work through these disagreements or 

misunderstandings rather than dismiss a case completely with 

prejudice. 

MR. HULSE:  We have actually raised it repeatedly.  

We just had no one -- had ever had anybody fight us on this 

before.  So this seemed to be something that we -- and I 

think, you know, Ms. Zimmerman's firm and 90 percent of 

firms have all been on the same page on this, and this is a 

new dispute for us just because we've never had disagreement 

on it before. 

THE COURT:  Is it August 20th you are going to be 

in front of Judge Schultz?  

MS. ZIMMERMAN:  I don't think we have a date yet, 

but -- 

THE COURT:  Oh, sometime.  Sometime next week, I 

am guessing. 

MS. ZIMMERMAN:  You are guessing?  You think you 

might have it on good authority?

MAGISTRATE JUDGE SCHULTZ:  I suppose I should tell 

them.  

THE COURT:  You don't have to tell them right now.

MAGISTRATE JUDGE SCHULTZ:  Okay.  
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THE COURT:  Okay.  On these eight cases, Mr. Lee, 

you have got two weeks to cure these deficiencies.  

And when counsel is before Judge Schultz next or 

whenever you are next in front of him, hammer this out.  And 

if there's some amendment that needs to be made, I am not 

seeing it right now, but if there is something, then we can 

bring that up.  

But, Mr. Lee, you have got two weeks to cure your 

deficiencies. 

Mr. Nigh, I'd get those deficiencies definitely 

cured before the next pretrial conference so that we -- so 

that when we -- if there's a motion on your 50 cases, we 

have got all the information necessary and we can have a 

meaningful conversation about them. 

Ms. Zimmerman, is that -- 

MS. ZIMMERMAN:  That's fine.  Thank you, Your 

Honor. 

THE COURT:  Okay.  All right.  So that's how we 

will take care of that. 

Now, on the Rule 11 motion on the 169 cases. 

MR. HULSE:  I'm going to call up my colleague Mary 

Young at this point. 

THE COURT:  Yes, Ms. Young.  

My first problem with this motion has to do with 

the timing and the safe harbor.  And I know that there are 
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exceptions to the safe harbor, but absent invocation of one 

of those what I consider to be very extraordinary 

exceptions, why is the failure to give the 21 days not 

reason enough to deny this motion?  

MS. YOUNG:  Well, Your Honor, the motion that's 

before the court is not asking for any sanction.  It's 

asking for the rule -- the order to show cause under Rule 

11(c).  And at that point is when we would ask that a 

sanction of dismissal with prejudice be entered for any case 

where they have not come forward and amended the PFS to show 

that the product was in fact used and had the right 

evidentiary support for that contention. 

THE COURT:  Fair enough.  But I think about let's 

say I do that.  Then I have to go through all of these, 

right?  I don't even have the PFSs.  I mean, I would just 

have to take your word on what's in them.  So first I would 

have to get the PFSs, because those aren't filed with the 

court, so I don't know whether they are really deficient.  I 

mean, I would have to get them and then individually docket 

every one of the responses that comes in on the motion.  And 

we have the PFS process that contrary to the discussion we 

just had, which makes it look like -- I mean, we had a 

little lump, bump in the road there, but basically we have a 

process by which these many, many cases can be addressed 

without individual attention from the court.  And so my 
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inclination is to consider this motion to be firm notice to 

the plaintiffs who are listed in these 169 cases of 

significant and serious deficiencies in the PFS, but to 

allow those cases to go through that process that has 

essentially been working pretty well and doesn't -- well, 

it's been working pretty well. 

Am I missing something?  I know you don't agree 

with that approach, but am I missing some fundamental 

component here?  

MS. YOUNG:  Well, Your Honor, our view on this 

question is that this goes to really a threshold issue -- 

it's been before the court on numerous occasions -- Are 

these actual product liability cases that relate to the Bair 

Hugger.  So it's not so much that there is a deficiency in 

the response.  This really goes to a threshold issue of Is 

there a claim.  And as we have seen in the history of this 

litigation, there have been very serious issues with that.  

We had two of five bellwether cases fall out after 

significant resources.  

You put in place a mechanism by which we would try 

to get to product ID in the second pool, and it ended up we 

negotiated with Judge Noel that we would just put those 

issues to the side, but we do see that we are going to need 

court intervention substantively because the parties 

fundamentally disagree as to what it is.  It's required to 
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show proof of product use here.  And these are just really 

the tip of the iceberg.  These are cases where the 

plaintiffs in their own verified response have said we don't 

have evidence the product was used.  And so our view was we 

want to come to the court and have -- ask for the court's 

guidance in how best to begin to address what we see as very 

significant issues with the validity of many, many cases in 

the docket. 

THE COURT:  Here's the issue that I have with 

considering an attorney sanction motion based on a PFS that 

may have been answered only by the plaintiff him or herself.  

I completely agree that we worked very hard on coming up 

with a PFS process so that we can have -- we can separate 

the wheat from the chaff.  And it's disheartening to the 

court to learn that plaintiffs and their counsel in some 

rare instances may not be cooperating with the spirit of 

that and just have a plaintiff submit something and don't do 

any individual research.  And I certainly understand where 

Rule 11 would cross your mind in that situation. 

I'm not going to entertain the -- I'm not going to 

do what you want now, but I also am not going to continue, 

if we have so far, countenancing a plaintiff's response that 

we handed it to the plaintiff, the plaintiff didn't know 

anything and so here we are and we are not going to do 

anything more.  
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So the question is, Who is going to go through 

each one of these cases and make sure they are a real case?  

And on the order to show cause, that's got to be me.  And I 

just think that's not -- doesn't have to be me.  I'm happy 

to do it if it has to be, but it shouldn't have to be, 

because here you say plaintiff says no.  I don't know what 

the attorney says.  And I want the attorney to say it -- you 

know, I want you and the attorneys, and this will be Ms. 

Zimmerman and her crew, to work it out and figure out 

whether there really is a case.  And then if you have got 

somebody who is told there is a PFS deficiency, they are 

told they have to tell whether there is a case, they still 

don't do it, then come to me in those cases, but I hope we 

don't have 165 plus or a hundred -- whatever it is, the 

breakdown.  I hope we don't have 169 cases where that is the 

case. 

So I am going to put this on your list of things 

to discuss before you come back to court before Judge 

Schultz and hopefully work out some sort of a resolution; 

and if not, then bring it to Judge Schultz's attention.  

Okay?  

MS. YOUNG:  Okay.  Thank you, Your Honor. 

THE COURT:  Thank you. 

Ms. Zimmerman, I didn't hear from you on that, 

but -- 
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MS. ZIMMERMAN:  Your Honor, we were prepared to 

provide argument, but we are happy to just work per your 

instructions. 

THE COURT:  Okay.  Thank you. 

Now, I just want to make sure we have covered 

everything on the joint agenda.  

MR. HULSE:  Your Honor, we also have one of the 

PTO 23 motions noticed for today.  This is about 

substitution suggestions of death. 

THE COURT:  Yes.  I'm just looking for that. 

MR. HULSE:  It's on the agenda at the very tail 

end at the bottom of No. 8, Other Motions. 

THE COURT:  It says the first of these is noticed 

for August 16th and the second for August 20th. 

MR. HULSE:  And that should say September 20th, 

Your Honor, the next status conference. 

THE COURT:  Okay.  So, yes, we have some deceased 

plaintiffs to cover.  Mr. Hulse.  These are -- is this -- so 

on the deceased list I have got Colon, Perkins, Andrews, 

Bellande.  Am I on the right -- 

MR. HULSE:  You are in the right place, yes.  

There are six cases, and I think you've said most of them. 

THE COURT:  All right.  So the Colon case, 

16-cv-985, there was no response and so that will be 

dismissed. 
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MR. HULSE:  Correct.  Well, correct, there was no 

response. 

THE COURT:  Perkins died May 9, 2017.  PTO 23 was 

issued on January 8th of 2018.  The suggestion of death came 

before that in November of 2017.  So the motion to 

substitute was due February 12th of 2018. 

MR. HULSE:  Correct, Your Honor. 

THE COURT:  I think actually you say February 

11th.  

MR. HULSE:  We said the 11th. 

THE COURT:  I think it is February 12th, but 

anyway in February.  And there was no motion.  Then there 

was the order to show cause.  July 17th counsel for 

plaintiff Perkins filed a response to that, even though I 

guess there was nothing on the docket requiring -- 

MR. HULSE:  I think technically there was no order 

to show cause. 

THE COURT:  There was no, but anyway that was 

right. 

MR. HULSE:  It was a misnomer on the -- 

THE COURT:  Yes, but still something came in on 

the 17th.

MR. HULSE:  Right.  

THE COURT:  And that's how it was nominated.  

Daughters want to be or at least expressed some interest in 
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being executors of the estate, but they can't reach them 

anymore, so that went nowhere.  

MR. HULSE:  Right.  According to plaintiff's 

counsel, one is not interested, expressly said they are not 

interested, and the other is not responsive.  And we are now 

six months overdue on the substitution deadline. 

THE COURT:  Anybody want to be heard on Perkins?  

Perkins is dismissed. 

Andrews died July 25th, 2017.  Suggestion of death 

November of 2017.  Then, of course, the order came on 

January 8th.  This is the one where there was a hearing in 

front of Judge Noel, right?  

MR. HULSE:  That's right.  That's right. 

THE COURT:  Okay.  So now -- and this, there was 

an order to show cause issued?  

MR. HULSE:  Correct. 

THE COURT:  And that said five days from June 4th.  

You say why the substitution shouldn't be denied.  And then 

nothing came in.  

MR. HULSE:  Correct. 

THE COURT:  So then you made a motion to dismiss, 

and Judge Noel denied that because -- "The Court cannot 

conclude that Price is Andrews' successor or 

representative."  Oh, denied the motion to substitute. 

MR. HULSE:  Right, right. 
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THE COURT:  All right.  So why should that not be 

dismissed?  Anybody want to speak on that?  

MS. ZIMMERMAN:  No, Your Honor. 

THE COURT:  Okay.  That's dismissed. 

Bellande, et al., 16-cv-2700.  Death occurred just 

this past April.  Suggestion of death comes June of 2018.  

MR. HULSE:  The death was actually December 2017, 

Your Honor. 

THE COURT:  Oh.  Because I thought what was the 

problem there?  Oh, I see.  So the death happened then.  

Then we have got the order. 

MR. HULSE:  Right, which gives everybody a safe 

harbor at that point. 

THE COURT:  So the due date for the suggestion of 

death was April and it didn't come in till June. 

MR. HULSE:  Correct, Your Honor. 

MR. HODGES:  Your Honor. 

THE COURT:  And then let me just -- hold on.  

Okay.  

MR. HODGES:  Yes, Your Honor.  David Hodges here 

on behalf of the Bellandes.  

This is an impossibility of performance situation 

where we learned about the death -- the date you mentioned 

was April 17th of 2018.  There's no way that we could have 

gotten it on file within those 90 days obviously because we 
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didn't learn until after the 90 days.  This isn't willful 

disobedience of a court's order.  And under Hunt versus City 

of Minneapolis in our brief, the case should be retained.  A 

PFS was submitted.  There is absolutely zero prejudice to 

the defendants on this.  We move for leave for the 

late-filed suggestion of death. 

MR. HULSE:  Your Honor. 

THE COURT:  Part of the purpose of issuing PTO 23 

was to make sure that plaintiff kept in sufficient contact 

with counsel, that we had a reasonably accurate sense of who 

was alive and who was dead and what cases we had.  

If I remember correctly, there was a request by 

the defendants that the suggestion of death happen within 

30 days.  Plaintiffs said that's not really enough.  It made 

sense to me, so we made it 90, but that was all the result 

of hearing and compromising.  That's how we came up with the 

90, was because it is not sufficient to sit back and wait to 

find out whether people have died, but that it does require 

keeping in contact with the plaintiffs to find out whether 

they are alive or dead.  

So how does just not like -- not being in 

sufficient contact with the Bellandes to know that there had 

been a death comply with the whole thing that we went 

through when we came up with PTO 23, which is you can't just 

sit back and do it?  So, you know, had there been regular 
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contact you would have known, but there wasn't, so that's 

how the -- that's how the date gets missed.  So is that -- 

MR. HODGES:  Your Honor, even in my single-event 

cases I don't contact my clients every 60 or 90 days and ask 

are you still alive.  It sounds like, I think, an easier 

task than it is.  These are people that are elderly.  As the 

court is well aware, this is an older client population.  

They get sick.  They go to doctor's appointments.  They go 

into the hospital.  Some of them go to nursing homes.  Some 

of them go and stay with relatives for extended periods of 

time.  So there's gaps in communication that just happen 

normally.  It doesn't mean the client is dead.  And we're 

kind of at a disadvantage there that when it does happen, 

that the client is gone, they may not have informed the 

relatives that, hey, I have this lawsuit pending.  We are in 

contact with them enough.  Obviously, we found out within 

several months, but -- or what was it?  Four months or less 

than four months we found out. 

THE COURT:  The problem is that's really a motion 

to amend PTO 23.  That's exactly the reason we said 90, is 

because there are a lot of people, they are elderly.  That's 

how we arrived at 90.  That's why I didn't give the 

defendants the 30 they were asking for.  But the order was 

made with consideration to all the factors.  And the factors 

that you are listing are -- they are true, they are 
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accurate, they are legitimate.  And the compromise that was 

made was to have the 90-day filing.  And so if the 90 days 

comes and goes and we say, well, never mind, then we are 

saying PTO 23 is -- 

MR. HULSE:  Advisory. 

THE COURT:  That's not the word I was looking for.  

I was looking for like abrogated without briefing. 

MR. HODGES:  Your Honor, perhaps it sounded 

reasonable at the time.  This has happened in a very 

minority of situations, as the court is well aware of, and I 

think each of them tends to be somewhat unique, but I would 

ask that these plaintiffs be given their due process and 

allowed for a technical violation.  Again, there is 

absolutely zero prejudice to the defendants in this case.  

And perhaps PTO 23 seemed workable on the front end of 

things, but I am telling you right now representing real 

people here today it doesn't work for them and there was no 

way we could have -- we could have done this or cured this.  

There's no conscious disregard here.  There's no willful 

disobedience of PTO 23.  The relatives didn't even know 

about PTO 23. 

THE COURT:  PTO 23, there's been no motion to 

amend it.  There's no information before the court 

explaining why contact couldn't be maintained.  It does -- 

would require contact every 90 days.  
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I will hold off on ruling on the Bellandes pending 

further submissions from counsel as to why PTO 23's 90-day 

keeping in touch was not able to be complied with in that 

case.  And I don't have a motion to amend PTO 23, and I'm 

not going to just amend it on the fly because of arguments 

that were made at the time.  That is my ruling with respect 

to the Bellandes. 

MR. HODGES:  Your Honor, may I be heard on one 

issue?  We did originally ask for six months as opposed 

to -- 

THE COURT:  I have just ruled on the Bellande 

issue. 

MR. HODGES:  Very well.

THE COURT:  And we will put a date of one week for 

further submissions explaining why in this particular case 

it was not possible to comply with the Pretrial Order 

No. 23. 

MR. HULSE:  Your Honor, I think we have covered 

this, except maybe we should just mention that Nickell was 

dismissed by stipulation.  That was the one we hadn't -- I 

don't think we touched on. 

THE COURT:  And the case number on that one?  

MR. HULSE:  That was Case No. 17-0428 -- I am 

sorry -- 04285. 

THE COURT:  N-i -- 
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MR. HULSE:  -- c-k-e-l-l. 

THE COURT:  Okay.  Anything else, Mr. Hulse or 

Mr. Blackwell?  

MR. BLACKWELL:  Again, just briefly, Your Honor, 

relating again to Item No. 1 in our joint agenda.  At the 

end of the first paragraph on page 2 it indicates the 

parties are meeting and conferring on the schedule to cover 

the next phase of discovery in the six other bellwether 

cases, not Axline set for December, but the six other ones.

THE COURT:  I see that. 

MR. BLACKWELL:  And that's the -- it's very 

scintillating too, Your Honor. 

THE COURT:  Pardon me?  I came back from the 

Eighth Circuit conference to be here.  I am physically here. 

MR. BLACKWELL:  I'm sure it was scintillating too, 

Your Honor. 

THE COURT:  You must have been there. 

MR. BLACKWELL:  I was actually at a meditation 

week last week in Los Angeles, but Your Honor -- 

THE COURT:  Yeah, me too. 

MR. BLACKWELL:  All right.  I'm going to move on, 

Your Honor.  

It would be helpful I think to the parties as we 

work on a schedule to propose to Your Honors for the next 

phase of discovery in those six cases if Your Honor has in 
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mind when there might be the next trial date after the 

December setting for Axline, so we can work backwards from a 

trial date in proposing the schedule.  So whether Your Honor 

is prepared to say that today or not, we don't know, but at 

least I want to ask the question, if there is -- 

THE COURT:  That's a good point.  It's a good 

point. 

MR. BLACKWELL:  Thank you, Your Honor.  Is that 

your honest final word?  

THE COURT:  Yes, it is. 

MR. BLACKWELL:  Thank you, Your Honor. 

THE COURT:  You need Cathy's involvement for that. 

MR. BLACKWELL:  All right.  We will work on still 

on some proposal with respect to that next phase, you know, 

for the court.  We have certain discovery kinds of issues 

and questions that are coming up even now that -- 

THE COURT:  Right.  Yes.  I'm not saying I -- just 

I can't -- I'm not the keeper of the calendar, but I'm not 

saying don't talk to Cathy. 

MR. BLACKWELL:  Don't talk to Cathy.  So we will 

reach out to Cathy and inquire for all of us. 

THE COURT:  Yes, good one. 

MR. BLACKWELL:  All right.  Thank you, Your Honor. 

THE COURT:  Well understood.

MR. BLACKWELL:  All right.  That's it.
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THE COURT:  Okay.  Thank you, Mr. Blackwell. 

Ms. Zimmerman, anything else on the -- I think we 

have covered what was on the sheet. 

MS. ZIMMERMAN:  I think that's correct, Your 

Honor. 

THE COURT:  Okay.  Well, thanks, everybody.  

Oh, they have got -- your client was going to -- 

you are on the criminal matter, right?  

MR. MOHS:  I am, Your Honor. 

THE COURT:  Yes.  Okay.  So the marshals tried to 

bring him up a minute -- more than 15 minutes ago and I said 

15 minutes.  So I don't know if you have been in contact, 

but, anyway, we are going to be done here.  And then if you 

can -- I know Mr. Docherty came and went, so I am ready to 

move on to your matter. 

MR. MOHS:  Great. 

THE COURT:  All right.  And on the Bair Hugger 

case, we are in recess.  Thanks, everybody. 

THE CLERK:  All rise.

(Court adjourned at 11:25 a.m., 08-16-2018.) 

*  *  *
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