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)
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)
)
)
)

File No. 15-MD-2666
(JNE/FLN) 

July 19, 2018
Minneapolis, Minnesota 
Courtroom 12W
9:45 a.m.  

-----------------------------------------------------------
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          P R O C E E D I N G S

(2:09 p.m.) 

THE COURT:  Good afternoon, everybody.  Please be 

seated.  In honor of Judge Noel's impending retirement, he's 

going to take the lead here today.  

MAGISTRATE JUDGE NOEL:  I've been promoted to the 

center seat.  

THE COURT:  Only on the promise that you're going 

to retire.  

MAGISTRATE JUDGE NOEL:  And as many of you or 

maybe all of you know, my successor in this role as 

magistrate judge assigned to this MDL is going to be 

Magistrate Judge David Schultz, who is also joining us 

today.  I believe we have everybody's appearance on the 

record already, correct?  Yes?  Then with that, we have an 

agenda.  Let's just go straight to it.  

MR. BLACKWELL:  Your Honors, if I may, I did have 

a guest or two.  

THE COURT:  Who are you?  

MR. BLACKWELL:  I'm just Jerry.  We're in a 

Movember in July, Your Honor.  

MAGISTRATE JUDGE NOEL:  Mr. Blackwell.

MR. BLACKWELL:  Yes, Your Honors.  I had just a 

couple of guests I wanted to introduce to the Court.  

MAGISTRATE JUDGE NOEL:  Okay.
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MR. BLACKWELL:  One of whom is going into the 

eleventh grade at the Blake High School.  We thought we 

would start early to see if we could persuade him to come to 

our firm, and that is Mr. Aaryan Gulati back here.  He's 

devoted to being a lawyer.  

MAGISTRATE JUDGE NOEL:  Welcome. 

MR. BLACKWELL:  And then our associate 

extraordinaire who hasn't been able to come to one of these 

conferences next to him is Vinita Banthia.

MS. BANTHIA:  Nice to meet you, Your Honors. 

MAGISTRATE JUDGE NOEL:  Welcome. 

MR. BLACKWELL:  And you may remember siting 

through the trial, Haley Schaffer, who was our 

representative from 3M, our inhouse counsel, Haley Schaffer.  

So thank you, Your Honors. 

MAGISTRATE JUDGE NOEL:  Okay, welcome all.  

THE COURT:  Anybody over there?

MAGISTRATE JUDGE NOEL:  Any guests for the 

plaintiffs?  

MS. ZIMMERMAN:  No, Your Honors.  We have the 

standard cast of characters here, and we're happy to be back 

before the Court.  

MAGISTRATE JUDGE NOEL:  All right then.  Let's 

move on to the agenda.  The first is the pretrial orders and 

case schedule.  Does anybody want to address that issue?  



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MARIA V. WEINBECK, RMR-FCRR   
(612) 664-5109

12

Hives?  

MS. ZIMMERMAN:  I'll step off the curb.  May it 

please the Court.  

MAGISTRATE JUDGE NOEL:  Ms. Zimmerman.  

MS. ZIMMERMAN:  Genevieve Zimmerman, as I haven't 

had the opportunity to appear before you, Your Honor, for 

plaintiffs.  

With respect to the two cases that were mutually 

nominated by plaintiffs and defendants for consideration in 

the second round of bellwether cases for trial later this 

year, we have the Hives case and the Axline case.  The 

attorneys for Ms. Hives dismissed the case with prejudice on 

July 7th based on some new information found in that case 

and that leaves us then with the Axline case.  Lawyers for 

Ms. Axline are not present in the courtroom today, but we 

have been working cooperatively with them.  

Unfortunately, there was to be a deposition of the 

treating orthopod just I think 36 hours ago or so.  All the 

attorneys showed up and Dr. Lombardi had a family emergency 

and had to cancel, and so we're in the process of working 

with his office.  He is not voluntarily participating with 

either side, and we're hoping to have that rescheduled, 

though at this point it's my understanding we are really 

looking somewhere past the eighth or ninth of August as the 

last that I heard from Ms. Ahmann I believe.  So we're still 
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a couple of weeks out.  And at this point, we fear that that 

may well require some sort of a modification of the 

scheduling order unfortunately.  So as it currently sits -- 

MAGISTRATE JUDGE NOEL:  Do we know what happened, 

first of all, where is this deposition supposed to occur?  

MS. ZIMMERMAN:  So it's supposed to happen in 

Columbus, Ohio, Your Honor.  And Mr. Hodges was there as was 

Ms. Ahmann and Mr. Corey Gordon for defendants, and also 

then the plaintiffs' lawyer Brett Emison was present, a 

court reporter, everybody was ready to go, and I gather that 

there was some sort of a medical emergency in his family, 

Dr. Lombardi's family, and so he had to leave.  Although, I 

was not present.  That's my basic understanding of what 

happened.  

MS. AHMANN:  Yes.  

MS. ZIMMERMAN:  So he was not able to reschedule 

for the following morning, and Ms. Ahmann has I think mostly 

been contacting his office about getting reset notices -- or 

maybe I'm in the middle of two people.  

MS. AHMANN:  Actually not, but -- 

MS. ZIMMERMAN:  Okay.

MAGISTRATE JUDGE NOEL:  Well, I guess the question 

I have is in light of the followup you had, which was he's 

not cooperating with anybody, is this going to require some 

kind of court intervention?  Is he not going to show up 
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because he doesn't want to be deposed?  Or was this some 

legitimate emergency that just was a fluke, and he'll be 

there the next time?  

MS. ZIMMERMAN:  We certainly would expect it.  The 

plaintiffs would expect that he would agree to produce 

himself pursuant to the notice.  He certainly, you know, 

he's provided the fee schedule to the plaintiffs.  We 

arrived with a check, you know, and it was a significant 

check for him.  And I think that he's $5,000 for two hours 

of testimony or something like that, so he's not 

volunteering his time.  But it is my understanding he will 

cooperate, but we don't have control over this witness at 

all. 

MAGISTRATE JUDGE NOEL:  And there's no date yet 

set?  

MS. ZIMMERMAN:  There is not.  My understanding is 

that his first availability or mutual availability may be 

the eighth of August and that's the last I have heard anyone 

talking about that.  Is that right?  

MS. AHMANN:  We were just told August, and we said 

the week of the sixth would be flexible.  

MS. ZIMMERMAN:  Okay.  Well, we'll continue to 

work on that.  So right now as the scheduling order sits, 

the discovery cut-off is August first, and we have a pretty 

compressed schedule to try and get things ready for 
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December.  Plaintiffs' expert reports will be due on 

August 15th, and if Dr. Lombardi, the main treating orthopod 

is not deposed until the week of the sixth or the eighth or 

whatever this ends up being, we just foresee a situation 

where plaintiffs' experts may need a little bit of extra 

time to get the reports polished up and concluded.  So it's 

such that we have the treating physicians' opinions. 

MAGISTRATE NOEL:  Just be aware it's my 

understanding that Judge Ericksen would be very loathe to 

move the trial date, so -- 

MS. ZIMMERMAN:  Thank you for that. 

MAGISTRATE JUDGE NOEL:  -- if there's going to be 

changes to the schedule at all, it will have to be 

compressed within that time frame.  

MS. ZIMMERMAN:  Thank you, Your Honor.  We 

understood that from previous telephone conferences with 

Your Honor. 

THE COURT:  Correct.  

MS. ZIMMERMAN:  And so that is where we're at with 

respect to those particular cases. 

MAGISTRATE JUDGE NOEL:  Do we know what happened 

to the Hives case?  I mean we went through a whole sort of 

thing about identifying bellwethers that are going to be 

real bellwethers and now to have one of them be dismissed 

with prejudice kind of messes with the thing.  
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MS. ZIMMERMAN:  Yes, Your Honors.

MAGISTRATE JUDGE NOEL:  Do we know what happened?  

MS. ZIMMERMAN:  So I note as a general rule what 

happened when we were on the phone with Your Honors about it 

was a telephone conference about accessing the doctor and 

the doctor was going to fly in from Guam, we also found out 

that the defendants had requested many records that we and 

plaintiffs' counsel who represent Ms. Hives had not seen 

before.  And it's my understanding there were approximately 

10,000 pages of records from a different kind of tertiary 

care facilities afterwards, and there was some concern about 

whether or not she was going to be able to go forward, and 

so she ultimately decided to dismiss her case.  

MAGISTRATE JUDGE NOEL:  All right.  

MS. ZIMMERMAN:  So then the other issue that is 

covered, I guess, with respect to agenda item number 1, 

really has to do with moving forward with the bellwether 

cases and trials in this court.  And I don't know if we want 

to take that up now.  

MAGISTRATE JUDGE NOEL:  Yes, let's go right to 

that because it's my understanding that the plaintiffs, as I 

understand the record, the plaintiffs have filed something 

called retraction of Lexecon waivers in essence, and the 

defendants have filed some memoranda opposing the 

retraction.  And it was my understanding that plaintiffs 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MARIA V. WEINBECK, RMR-FCRR   
(612) 664-5109

17

were going to be filing something, and we haven't seen 

anything.  Is there anything else you want the Court to know 

about?  

MS. ZIMMERMAN:  Yes, Your Honors.  So with respect 

to trying an additional case in this court, the plaintiffs 

believe that pursuant to both 1404 and 1407 that the case 

would actually need to be transferred back to this court 

formally in order for the Court to retain jurisdiction.  And 

prior to if and when that motion is brought, it is 

Ms. Axline's position that she is going to oppose that 

motion to transfer the case here.  

The case law that we would refer the Court to and 

we would refer defense counsel to most recently was in the 

Fifth Circuit in the Depuy MDL pending before Judge 

Kinkeade.  The Fifth Circuit considered Depuy in that case a 

defendant's motion to retract Lexecon waivers.  There is a 

Fifth Circuit opinion dated August 31st of 2017.  And the 

Fifth Circuit ultimately said that indeed that Depuy, while 

they waived their rights with respect to a few preliminary 

trials, it was not an indefinite waiver, and because in that 

instance the defendant was arguing that they did not agree, 

their brief says that they did not agree to waive Lexecon 

for a prejudicial multi-district trial and, therefore, went 

up to the Fifth Circuit, and the Fifth Circuit agreed and 

said that they could in fact retract their Lexecon waivers.  
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So with respect to that particular issue, we think 

that full briefing on the issue to the extent that 

defendants are going to make a motion under 1404 and 1407 to 

have the case transferred to be tried here, that there 

should be full briefing and argument on the issue. 

MAGISTRATE JUDGE NOEL:  Why do you think that 

there has to be a formal motion by defendants as opposed to 

there already is your waiver in the record and, therefore, 

the case is here?  

MS. ZIMMERMAN:  Well, Your Honor, because the 

waiver was unilateral, and the only waiver that was 

submitted was by the plaintiffs.  The defendants have never 

waived Lexecon with respect to trying the cases in the home 

states of the plaintiffs, which is typically what's done.  

 Now that the plaintiffs, and I'm just going to if 

I can speak candidly, plaintiffs from across the country 

have reviewed transcripts and orders that have come out of 

the particular trial that we just had, and they would prefer 

to have, if the law from the home jurisdiction is going to 

apply, which it seems it may, then the plaintiffs want to 

have judges from those home jurisdictions also make 

determinations about corporate conduct and admissibility of 

that kind of document, those documents, and that kind of 

conduct made in different jurisdictions.  

So given that the waiver was made unilaterally by 
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plaintiffs, it was never met with a waiver from defendants, 

and these are usually mutual waivers on both sides.  The 

plaintiffs feel that this was a unilateral waiver, and they 

have validly retracted.  

THE COURT:  And what then would be the purpose of 

even continuing the MDL?  What's the MDL purpose at this 

point then?  

MS. ZIMMERMAN:  Well, Your Honor, I think that 

that brings up one of the issues that the plaintiffs would 

like to discuss, and that is when is the appropriate time 

for remand of these cases?  Because and, again, quoting back 

to the Fifth Circuit case in the Depuy matter, it talks 

about how bellwether trials are meant to produce a 

sufficient number of representative verdicts and settlements 

to enable the parties and the Court to determine the nature 

and strength of the claims and whether they can be fairly 

developed and litigated on a group basis and also what range 

of values the cases may have, if the resolution is to be 

attempted on a group basis.  

It's our understanding at this point based on 

orders of the Court and based on responses from defendants 

with respect to discovery requests, that discovery is closed 

at this point on general causation issues.  And assuming 

that that is correct pursuant to 1407, transferred actions 

shall be remanded at the conclusion at or before the 
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conclusion of such pretrial proceedings, so this is 

mandatory language under the statute.  We think that it's 

time for the parties to confer amongst ourselves and with 

the Court's guidance about what an appropriate remand 

schedule may look like.  

From the plaintiff's perspective to begin with, 

certainly Walton and Johnson should be the first cases that 

were remanded.  I think the Court is aware those were the 

two cases that were filed and litigated prior to the 

creation of this MDL.  Defendants took the position in front 

of the JPML that those two cases should not be included as 

part of the transfer to this MDL because the discovery had 

already been done, and they were already ready for trial.  

So it certainly seems to the plaintiffs that given 

the defendant's position has been these cases are already 

ready for trial.  These particular plaintiffs have waited 

several years, despite much discovery done, that they should 

be remanded back to Texas and Kansas to be tried.  And that 

from there, we should work on developing a plan to remand 

waves of additional cases for trial assuming that there's 

not going to be a resolution on the global matter.  

MAGISTRATE JUDGE NOEL:  Okay.  Thank you.  

Mr. Blackwell?  

MR. BLACKWELL:  Your Honor, we'll start with 

Mr. Hulse.  
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MAGISTRATE JUDGE NOEL:  Okay.  Mr. Hulse?  

MR. HULSE:  Good afternoon, Your Honors.  We've 

said our peace in our briefing on the retraction of Lexecon 

waivers, and I'm not going to belabor that.  I would like to 

speak to the Depuy case out of the Fifth Circuit.  Of 

course, the Court can review the case for yourselves.  

MAGISTRATE JUDGE NOEL:  I could if I have a 

citation.  

MR. HULSE:  I'm not sure I have it handy, Your 

Honor.  

MAGISTRATE JUDGE NOEL:  Hold on, let me interrupt 

you.  Ms. Zimmerman, do you have a cite?  

MS. ZIMMERMAN:  Sure, if I may approach.  The 

Depuy case out of the Fifth Circuit was 17-10812.  The 

document in question was dated August 31st of '17.  And the 

Fifth Circuit document number is 00514139512.  I apologize 

for the long citation there.  We can look and see if we've 

got a Westlaw cite as well.  

MAGISTRATE JUDGE NOEL:  But there's no thing like 

blank F.3d blank?  

MS. ZIMMERMAN:  I'll look and see if I can find 

something more concrete.  

MR. HULSE:  There may not be at this point given 

it's relatively new, and there's actually another pending 

appeal.  That was a mandamus, and the writ was actually 
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denied in that case based on the availability of posttrial 

appeal from one of the bellwether cases.  

So there was another appeal that also relates to 

the Lexecon issue that was argued last month.  It's sort of 

a clash of the titans with Ken Starr arguing for the 

plaintiffs and Paul Clements for the defense.  Interesting 

case, but the issue there was -- 

MAGISTRATE JUDGE NOEL:  Counsel doesn't at all 

compare to what we have here.  

MR. HULSE:  Well, thank you, Your Honor.  I'm sure 

we all agree.  

So anyway the issue there was whether the 

defendants who were on -- it's Johnson Johnson -- 

nonresident in the Northern District of Texas, unlike us who 

3M is a resident here in the District of Minnesota.  Venue 

is proper here.  Personal jurisdiction is proper here for 

3M.  The nonresident defendant, the question that was 

presented was whether they had in fact waived Lexecon before 

the bellwether cases went to trial.  Johnson and Johnson's 

position was that it never waived Lexecon and it turned on a 

Q and A with a special master in the case and whether the 

Johnson and Johnson in response to a question from the 

special master had waived Lexecon.  

The Fifth Circuit in denying the writ of mandamus 

said, and part of the debate is whether it's dicta or not 
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dicta, is that there was never a waiver of Lexecon in the 

first place.  So we don't read that case as being about 

retraction of waivers.  It's about whether there was a 

waiver in the first place.  

In our case, there's no question that the 

plaintiffs waived.  We also waived Lexecon for the 

bellwether cases by agreeing that those cases could be 

considered to be bellwethers.  And of course this is our 

home jurisdiction too, so there really isn't any question 

about whether venue and personal jurisdiction are proper 

here for the defendants, so it's questionable whether a 

Lexecon waiver was even required.  

Beyond that, I'll just say briefly that the case 

law such as it is, and there's not much of it, I agree.  All 

says that there has to be a showing of good cause to retract 

a Lexecon waiver and that's things like fraud, duress, 

mistake.  But what plaintiffs have pointed to is not a valid 

mistake.  Basically, they're unhappy with the result of the 

Gareis trial.  They're unhappy with some of the evidentiary 

rulings in that case, but that is not a mistake.  Nor was it 

a mistake for them to purportedly believe that Minnesota law 

was going to apply to all the cases in this MDL given that 

choice of law has been a litigated issue going back to 

punitive damages.  Many MDLs, in fact, virtually every MDL 

has applied the law of the state of the injury, so it was 
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completely foreseeable to them that law of the state of the 

injury was going to apply to their cases.  

So there's no mistake, there's no fraud, there's 

no duress.  These were valid waivers.   The bell can't be 

unrung, and so our position is those retractions are 

invalid, and those cases remain ineligible to be tried in 

this court.  

MAGISTRATE JUDGE NOEL:  What exactly, refresh my 

recollection, is Lexecon?  Is it just a venue provision?  Or 

is it somehow jurisdictional or what does the Court say the 

right is?  

MR. HULSE:  Well, it's -- that's a matter of some 

debate, but it's I think generally speaking it's both.  And 

in the Fifth Circuit, it's been addressed actually as an 

issue of personal jurisdiction too over the defendant, so 

that when you waive Lexecon, you are waiving objection to 

personal jurisdiction and also waiving objection to venue.  

Mr. Blackwell is reminding me too that there's 

actually a very sizable group of cases in this MDL, probably 

about a quarter of them where the cases were either directly 

filed here before the PTO5, the direct file order went in, 

so they were filed with full complaint in the District of 

Minnesota, about 200 of those cases.  And then under PTO5, 

in plaintiffs' short form complaints, they were to designate 

what the remand court was.  And we just did a sample, and 
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it's our estimate that somewhere between a thousand and 

1500 cases in the MDL designated the District of Minnesota 

as the remand court.  

The Partlow case, which is one of our current 

bellwethers is one of those cases, but there are a lot of 

them.  So even if plaintiffs' position were correct that the 

retractions are valid, we still have an enormous pool of 

cases to be tried here that will remain here for the 

duration even if post-remand.  

MAGISTRATE JUDGE NOEL:  The last line is a case in 

which they contend there's been a retraction?  

MR. HULSE:  They did file a retraction, Axline, 

they filed them actually in all of the current eight 

bellwethers including the one where they've designated the 

District of Minnesota as the remand court.  

The one other thing, with the Court's permission, 

that I would add is in the transfer or the JPML's transfer 

order, these cases were transferred to and the MDL was 

created for pretrial proceedings, not simply for the purpose 

of discovery on common factual issues.  And it is, I don't 

need to belabor this, but that means what it says that even 

if cases are ultimately remanded for trial, it's routine for 

MDL courts to take them through discovery.  

MDL courts frequently resolve summary judgment 

motions in the cases before remand, and frequently issue 
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evidentiary or cross cutting evidentiary orders, orders 

essentially on motions in limine that then get carried back 

post-remand.  

So the idea that at this point as we did general 

cause discovery that we would then go and bust up the MDL 

and send 5,000 cases across the country to conduct 

discovery, is that's not -- we can't believe that that's 

what the JPML intended or is it consistent with the statute.  

THE COURT:  One of the things that generally 

happens at least in my experience with MDLs is in light of 

the bellwether trial system after one or more such trials, 

there's then some kind of a triage and settlement thing put 

into place.  Have the defendants made any overtures to any 

plaintiff about settling any of these case s?  

MR. HULSE:  Well, I think this may be the point 

where I hand it over to Mr. Blackwell.  

MAGISTRATE JUDGE NOEL:  Above your pay grade?  

MR. HULSE:  I know the answer, but there's other 

things to talk about that I think he'll address.  

MR. BLACKWELL:  Yes, Your Honor, the answer I 

probably will say in Spanish, it's a no, and we haven't had 

those yet.  We've got, as the Court well knows, in excess of 

4,000 cases, and they need to do some work to clean those up 

before we can even put them in the buckets and tranches to 

talk about them.  There are cases there where they're not 
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product ID that we wouldn't do anything on.  There are cases 

there with extraordinarily long latencies.  There are cases 

there that don't involve Bair Hugger Models 505 or 750.  

There are cases there that don't involve orthopedic injuries 

even that are all in that pool.  

So before, and at least our hope is we've had a 

bellwether, we've had that now.  And the parties in 

conjunction with the Court think they could stand to do 

some, erect some sort of screens on the cases to clean up 

the pool, so that we are talking about what would then be 

good cases and not have so much question there about cases 

that either that perhaps don't belong, and it may be 

premature yet after one bellwether.  I'm certain should the 

Court inquire as to what we're still learning for each side 

from Gareis, it would probably be the difference between 

everything for the defense and not much from the plaintiffs, 

even as to an issue as basic as causation.  I don't know 

that we would agree from a single bellwether.  

But our thinking is just as a threshold before we 

can start talking about what it would look like to resolve 

the whole pool of cases, we'd first want to do some things 

to clean that up to make sure that the only proper cases are 

in it and that we have a better sense for of the four to 

five thousand which of those really belong, so we haven't 

done that yet.  
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MAGISTRATE JUDGE NOEL:  Okay.  Ms. Zimmerman, you 

want to address the settlement question?  

MS. ZIMMERMAN:  Yes, Your Honor.  The plaintiffs 

are in agreement, and at this point there haven't been any 

kind of discussions along those lines.  And I think that 

that is typically what is intended through the MDL process 

that either there's going to be trials that lend themselves 

toward settlement or we have efficiencies gained through 

common discovery and common motions and then those decisions 

ultimately follow the cases back to their home jurisdictions 

where they're ultimately tried.  

I can tell you I'm involved in the transvaginal 

mesh litigation.  I think there are seven or eight MDLs all 

consolidated all before Judge Goodwin in West Virginia.  

He's remanding waves of 800, about one wave of 800 per month 

right now because there's about a 100,000 cases before him.  

That litigation has been going on since 2011.  

But when remand is appropriate or necessary really 

depends on what kind of discovery is going to be conducted.  

And at this point, we aren't going to be able to do 

discovery on a number of general causation issues based on 

Court Orders and responses from defendants.  And there's, at 

this point, very few plaintiffs who have current waivers of 

Lexecon going forward for these cases.  

I would say with respect to Mr. Hulse's point 
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about whether or not choice of law has really been 

established and whether or not there could have been a 

mistake on the plaintiffs' end throughout the course of this 

litigation, Minnesota law was absolutely applied by this 

Court with respect to the punitive damages at that stage of 

the motion, which is, you know, a year and a half ago now.  

But Minnesota law was applied, and the parties when they 

were executing their Lexecon waivers assumed Minnesota law 

would apply, and that was a reasonable assumption for the 

plaintiffs across the country to make particularly given 

that this was a product where the genesis is here in 

Minnesota, where all the marketing happened here in 

Minnesota, all the tortious conduct happened here in 

Minnesota.  And so it was reasonable for those plaintiffs in 

executing Lexecon waivers to think that Minnesota law would 

be applied to Minnesota defendants.  That's not been the 

case.  And given that, the overwhelming reach on, and I have 

quite a bit since the trial, plaintiffs just say, well, 

given that development, which is significant, that they want 

to have their cases tried in their home jurisdictions, and 

they're not going to agree to come up here and have their 

case tried.  

You know, I think that at the end of the day, they 

want to make sure that warnings and conduct and negligence 

are claims that they can bring on behalf of their plaintiffs 
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given the facts and the documents we know here, and those 

were not part of the trial in Gareis.  And so the plaintiffs 

that have reviewed the transcripts, the plaintiffs that, you 

know, from Minnesota and from across the country who came to 

sit and watch some or all of the trial in Gareis can't 

recommend to their client that they come and have their 

cases tried here.  So that's really where we're at right 

now.  

But Minnesota law is something that these 

plaintiffs thought that they would have applied and was not 

applied.  And Judge Noel, to your question, I found on my 

computer.  It's titled In Re Depuy Orthopedics Incorporated, 

and the number that the Fifth Circuit gave it was number 

17-10812, Fifth Circuit 2017.  It's a strange number, so 

maybe it -- 

THE COURT:  2017?

MS. ZIMMERMAN:  It doesn't seem right to me 

either.  I don't know if it's just that it's new or because 

it was initially a mandamus.  But the other issue in that 

case though was that jurisdiction was a problem for Depuy 

because it was not a company that was, I mean, I believe 

that their principle place of business and their home state 

of incorporation is New Jersey.  But, you know, obviously, 

we don't have that here where 3M is a home state here in 

Minnesota.  
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So then the issue is not so much about initial 

personal jurisdiction over the defendants, but that doesn't 

change the venue issue with respect to where should the case 

properly be tried?  And so those two issues were both 

simultaneously considered by the Fifth Circuit with respect 

to that Lexecon retraction issue, and so it was a little bit 

more complicated in some respects for the defendants there 

because the personal jurisdiction issue was different than 

what we have here. 

MAGISTRATE JUDGE NOEL:  Going back to my question 

about settlement approach, has the plaintiffs' committee 

talked about some of the things that Mr. Blackwell raised, 

which is what kind of categories the cases should be put in 

for various purposes for making some kind of settlement 

demands and then maybe getting a settlement conversation 

moving forward?  

MS. ZIMMERMAN:  Well, I certainly think that 

that's an excellent question, Your Honor, and it's one that 

I would hope that the parties could entertain 

collaboratively.  I think that, you know, setting aside 

Gareis, I think that the lawyers that have been involved in 

litigating these cases understand the issues with respect to 

medicine, with respect to latency, and probably we'd have 

some disagreement about, you know, how long is too long 

after a surgery to have an infection?  



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MARIA V. WEINBECK, RMR-FCRR   
(612) 664-5109

32

I suspect, you know, Mr. Blackwell might say two 

weeks, and, you know, we might point to the international 

consensus and say two years, but, you know, that's kind of 

an issue of what is the duration of time?  

I think it's certainly possible that if we sat 

down and that we'd be willing to do so, that we could come 

up with some creative ways to kind of really better 

understand the universe of cases.  But the focus of the 

parties thus far has been on trying the case and getting the 

other cases worked up and not towards resolution, and we 

certainly welcome the Court's advice or suggestions in how 

we might move it that way.  

MAGISTRATE JUDGE NOEL:  Okay.  Well, with regard 

to this Lexecon issue, I think the Court will take it under 

advisement and issue a ruling shortly.  We will direct our 

law clerks to be sure to communicate with counsel to make 

sure we can get a copy of what it is they're talking about 

with regard to this Depuy case.  I don't even know how to 

spell Depuy, so. 

All right.  Then marching through the agenda, the 

next issue is the plaintiffs' fact sheets.  Is there 

anything anybody wants to tell us about that beyond what we 

have?  It's my understanding the Court has a fair amount of 

information.  Mr. Hulse, is this something you want to 

address?  
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MR. HULSE:  All I wanted to point out, Your Honor, 

we've briefed it.  Some oppositions have been filed.  We did 

file, I think, at least three letters since the filing of 

our motion to dismiss indicating that we were able to reach 

a resolution and withdraw our motions as to several of 

these, and I just wanted to note that for the record and 

make sure that the Court has seen that.  But otherwise we 

stand on our papers.  

MAGISTRATE JUDGE NOEL:  And which are, do you have 

them on the tip of your tongue there or on a piece of paper 

which ones you are withdrawing the motion?  

MR. HULSE:  Yes, I can do it.  So I'll just go 

through the case names and numbers.  They are Gottfried, 

Number 18-0078.  

MAGISTRATE JUDGE NOEL:  All right.

MR. HULSE:  Harris, 18-0080.  

MAGISTRATE JUDGE NOEL:  Actually, maybe I can 

short circuit it.  Let me tell you what I've got, and you 

tell me if I'm missing anything.  

MR. HULSE:  All right.  

MAGISTRATE JUDGE NOEL:  So I've got Gottfried, 

Holstine, Harris, Coleman, Proffit, Guenther, Owens, Hurley, 

and Ciccone.  

MR. HULSE:  The last one, Your Honor is,  

Hoerbert, H-O-E-R-B-E-R-T, and that we withdrew the motion 
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on that one I think just yesterday, and that was 17-3616.  

MAGISTRATE JUDGE NOEL:  Okay, I got it.  Thank 

you.  And then we have no response by plaintiffs as to 

Hoyos, Brainerd, Koors, Gibson, Berzsenyi, Bardwell, Patrick 

and Robinson.  Is that what you have?  

MR. HULSE:  Yes, Your Honor.  And Koors was 

actually dismissed.  So you don't have to worry about that 

one.  

MAGISTRATE JUDGE NOEL:  Okay.  Dismissed by 

plaintiff?  

MR. HULSE:  Correct.  

MAGISTRATE JUDGE NOEL:  And then there is seven 

where there are responses.  Is there anything else you want 

to tell me about any of those seven?  

MR. HULSE:  Your Honors, I would just say that 

they all fall into categories that prior cases have.  

Typically, they say we weren't able to reach the plaintiff 

for some period of time.  Please give us more time.  And in 

the past, the Court has dismissed those cases.  

MAGISTRATE JUDGE NOEL:  Okay.  Thank you.  

MR. HULSE:  Thank you.  

MAGISTRATE JUDGE NOEL:  Ms. Zimmerman, am I 

correct then with respect to those last ones?  Hoyos, 

Brainerd, Gibson, Berzsenyi, Bardwell, Patrick and Robinson, 

there is no response?  



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MARIA V. WEINBECK, RMR-FCRR   
(612) 664-5109

35

MS. ZIMMERMAN:  That is my understanding as well, 

Your Honor. 

MAGISTRATE JUDGE NOEL:  And then the seven as to 

which there are responses, is there anything else you want 

to tell us other than what's in the papers?  

MS. ZIMMERMAN:  I don't speak on behalf of all the 

plaintiffs.  There may be one or two counsel that are on the 

phone or in the gallery right now that may want to address 

the Court, but I don't have anything beyond what has been 

submitted on the papers for those particular cases. 

MAGISTRATE JUDGE NOEL:  Let me just state the 

names of those seven then and see if anybody wants to speak.  

There is Jenkins, 17-3014.  Whit, 17-3464.  Adams -- 

THE COURT:  She's going to unmute it so I can hear 

if there is anybody. 

MAGISTRATE JUDGE NOEL:  Okay.  So let me start 

over again.  Thank you.  Jenkins, 17-3014, is there anybody 

who wants to speak on Jenkins?  Hearing none.  

Whit, 17-3464.  Is someone speaking?  

      MS. TREACY:  Oh, yes.  Sorry, Your Honor.  Hi, my 

name is attorney Julie Treacy.  I'm calling from the law 

offices of Travis Walker in Florida, and I did want to speak 

on behalf of one of the plaintiffs that you mentioned.  

MAGISTRATE JUDGE NOEL:  Which one is that?  

MS. TREACY:  That would be Robinson, Your Honor.   
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MAGISTRATE JUDGE NOEL:  But you haven't filed a 

response, is that correct?  

MS. TREACY:  Yes, we have, Your Honor.  Actually, 

we have filed a response, and we also filed an updated 

response recently, just recently.  

MAGISTRATE JUDGE NOEL:  Recently, like since we've 

taken the bench?  Or recently since like yesterday?  

MS. TREACY:  Since just earlier this week, Your 

Honor.   

MAGISTRATE JUDGE NOEL:  Okay.

MS. ZIMMERMAN:  Perhaps we can continue that one 

for a month if there has been a response.  I haven't seen 

it, but.  

MR. HULSE:  Nor have we seen that response, Your 

Honor.   

MAGISTRATE JUDGE NOEL:  Apparently, nobody 

including the Court has seen that response.  Why don't we 

take the suggestion -- 

MS. TREACY:  It was served on the portal, and we 

did send an e-mail out to opposing counsel advising that we 

had attempted to cure and reserved the PFS, but we are happy 

to do it again.  

THE COURT:  Make sure it's the right number.  Is 

that 18 -- 

MAGISTRATE JUDGE NOEL:  The docket number is 
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18CV263, is that your case?  

MS. TREACY:  One moment, let me double check.  I 

need the case number.  One moment, Your Honor, I'm going to 

pull it up on the portal itself.  

MR. HULSE:  I think there may be, Your Honors, 

plaintiffs' counsel may be referring to serving a PFS rather 

than filing -- 

MAGISTRATE JUDGE NOEL:  A response to the motion.

MR. HULSE:  Yes.  We're not aware of a curative 

PFS either.  

THE COURT:  It sounds like she's looking.  

MS. TREACY:  I'm having a hard time hearing.  I'm 

sorry.  

MAGISTRATE JUDGE NOEL:  What Mr. Hulse said is 

that he thinks there may be some confusion as to whether you 

have filed an curative plaintiff fact sheet as opposed to a 

response to the motion to dismiss.  Have you filed both of 

those things?  

MS. TREACY:  Oh, no, I apologize, Your Honor.  We 

filed a -- or we served a curative PFS.  We did not file a 

response to the motion to dismiss.  I apologize for the 

confusion.  

MAGISTRATE JUDGE NOEL:  Okay.  

THE COURT:  Did she find the case number yet?  

MAGISTRATE JUDGE NOEL:  Are we correct on the case 
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number 18-263?  

MS. TREACY:  I'm sorry, I'm still looking.  For 

whatever reason it's not -- 

MS. ZIMMERMAN:  Perhaps rather than spend the 

Court's time on it -- 

MAGISTRATE JUDGE NOEL:  Well, let's do this, in 

light of this, let's put this on for next month.  Any 

objection to that, Mr. Hulse?  

MR. HULSE:  Your Honor, I would suggest that it 

seems readily verifiable whether a PFS was in fact, a 

curative PFS was provided.  I'm sure we could determine that 

today or tomorrow within 24 hours, and I would suggest that 

if one has not been provided, that the case should be 

dismissed.  

MAGISTRATE JUDGE NOEL:  All right.  I'm going to 

say let's put this on for next month because it's not my 

problem.

(Laughter.)

MS. TREACY:  Thank you, Your Honor.  

MS. ZIMMERMAN:  In time for your retirement.

MAGISTRATE JUDGE NOEL:  In the meantime, I'm sure 

within the next 30 days, the parties can figure out whether 

there is or isn't a plaintiff fact sheet for Mr. or  

Ms. Robinson. 

MS. ZIMMERMAN:  Yes, Your Honor. 
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MS. TREACY:  Yes, Your Honor.  Thank you.  

MAGISTRATE JUDGE NOEL:  All right.  So then the 

next case that we do have a response on is Adams, 17-4467.  

Anybody want to speak to Mr. or Ms. Adams?  Okay, hearing 

none.  

There is then Grimsley, 17-4872.  Anybody wish to 

speak on Mr. or Ms. Grimsley's case?  Hearing none.  That 

takes us to Richey, 17-5323.  

MR. HODGES:  Your Honor, I'd like to be heard on 

that one. 

THE COURT:  Okay.  Mr. Hodges?  

MR. HODGES:  David Hodges appearing on behalf of 

Priscilla Richey.  Judge, I think this one is a little bit 

different from some of the others where people have been -- 

we've lost track of them, haven't got a response.  In this 

case we spoke to the client in March of this year and then 

she died apparently in April.  We would request 90 days to 

get ahold of the heirs and figure out whether or not they 

want to proceed with the case.  

MAGISTRATE JUDGE NOEL:  This isn't the one that 

has the date of death missing?  

THE COURT:  No, that's the next one.  

MAGISTRATE JUDGE NOEL:  So you're asking for 

90 days to comply with pretrial order number 23 about 

substituting parties?  
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MR. HODGES:  Yes, Your Honor.  

MAGISTRATE JUDGE NOEL:  Mr. Hulse?

MR. HULSE:  So, Your Honor, actually I would agree 

that Richey should fall into a different category.  When 

we've got a plaintiff who has passed away, that puts it 

under PTO23.  It's something that we didn't realize when we 

filed this motion.  

We separately filed a motion to dismiss under 

PTO23 under paragraph E, which provides for this which is 

that when an untimely, when a suggestion of death is not 

timely filed, that case should be dismissed with prejudice.  

So that motion is out there.  Plaintiffs, I'm not sure if 

they've responded to it yet, but what I would suggest is we 

take care of this case through the PTO23 process rather than 

this motion, rather than the PTO-14. 

MAGISTRATE JUDGE NOEL:  And just to make sure I'm 

clear, your motion under pretrial order number 23 is that 

all of this should have happened before June 28th?  

MR. HULSE:  That's -- I don't remember the date 

precisely, but a suggestion of death was not filed within 

90 days of death as is required by PTO23.  And if you are 

going to modify that, there has to be a showing of good 

cause and so forth, and there never was a motion to extend 

that deadline on suggestion of death.  

MR. HODGES:  I think it was three days late, Your 
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Honor.   

MAGISTRATE JUDGE NOEL:  Okay.  We'll take that 

under advisement.  Thank you, Mr. Hodges.  

The next is Nickell, 17-4285.  Anybody wish to 

speak to that?  Hearing none --

MR. OLINDE:  I'm sorry, Your Honor, what's the 

name?

MAGISTRATE JUDGE NOEL:  Nickell, the name is N as 

in Nancy, I as in Ignat, C as in Charlie, K as in king, E as 

in Edgar, L as in Larry, L as in Larry.  

MR. OLINDE:  No.  

MAGISTRATE JUDGE NOEL:  Not your's?  

MR. OLINDE:  No, Your Honor.  

MAGISTRATE JUDGE NOEL:  Who is speaking on the 

phone?  

MR. OLINDE:  I'm sorry, it's Fred Olinde.  I have 

Carlos Pimentel.  And my name is Olinde, O-l-i-n-d-e. 

MAGISTRATE JUDGE NOEL:  Thank you.  And then we 

have Pimentel, anybody wish to speak?  

MR. OLINDE:  Yes, Your Honor.  It's Mr. Olinde 

again, O-l-i-n-d-e, and I represent Mr. Pimentel. 

MAGISTRATE JUDGE NOEL:  And you wish to speak to 

the motion to dismiss?  

MR. OLINDE:  Yes, Your Honor.  We filed an 

opposition.  We had attempted to cure deficiencies twice 
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before.  There are only a couple of petitions, he's on this 

sheet.  One was an employer's address, and he worked for the 

U.S. Navy for 20 years.  We were speaking to him in May and 

for whatever reason we haven't been able to contact him, but 

it's only been two months.  And I would like 90 days to try 

to get in touch with Mr. Pimentel, who is 80 years old, to 

try to just cure these last couple of deficiencies.  It's a 

substantially complete fact sheet.  That's all I wish to 

say.  

MAGISTRATE JUDGE NOEL:  Okay.  All right.  Thank 

you.  Here's what we're going to do with regard to these 

motions to dismiss:  

With regard to Jenkins, 17-3014, that motion will 

be granted.  With regard to Witt, 17-3464, that motion will 

be granted.  With regard to Adams, 17-4467, the Court will 

grant an additional 60, not 90, an additional 60 days to 

cure the deficiencies in the plaintiffs' fact sheet.  With 

regard to Grimsley, 17-4872, that case will be dismissed 

without prejudice.  With regard to Richey, 17-5323, that 

motion to dismiss is denied.  With regard to Nickell, it's 

my understanding that there's a hearing set on that 

regarding the motion to dismiss under rule or under pretrial 

order number 23.  

THE COURT:  August 16th.  

MAGISTRATE JUDGE NOEL:  We'll just leave that as 
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scheduled.  It's a hearing, as I understand it, before Judge 

Ericksen on August 16th.  So there was nobody on the phone 

who represent -- do you know, Ms. Zimmerman, who represents 

the Nickell case?  

MS. ZIMMERMAN:  I do not, Your Honor.   

MAGISTRATE JUDGE NOEL:  Mr. Hulse, have you had 

communication with a particular lawyer for the Nickell?  

MS. ZIMMERMAN:  Actually, I do, Your Honor.  My 

records, and I believe Mr. Hulse's records show that that 

plaintiff is represented by the Gustafson Gluek firm here in 

Minneapolis. 

MAGISTRATE JUDGE NOEL:  Is there anybody here from 

Gustafson Gluek?  

MS. ZIMMERMAN:  I don't see anybody.  

MAGISTRATE JUDGE NOEL:  I guess the problem, the 

issue is we don't know what day the plaintiff died, correct?  

And that's the genesis of the motion to dismiss?  

MR. HULSE:  I think the motion to dismiss does 

specify the date of death, which was indicated in the 

suggestion of death.  Nickell is its own animal because we 

move the PTO23 motion has to do with Mr. Nickell, but there 

is also a non derivative, free standing consortium claim by 

the spouse.  The spouse is still not in compliance with the 

PFS requirement, and so what we're seeking here is to 

dismiss Mrs. Nickell's claim and then address Mr. Nickell's 
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claim through the PTO23 motion.  

MAGISTRATE JUDGE NOEL:  Okay.  We missed that.  

Thank you for that clarification.  In any event, we'll leave 

the hearing on for August 16th.  You can argue about it 

then.  

And with regard to Pimentel, that's 17-3899, the 

request for an additional 90 days to comply with the 

plaintiffs' fact sheet requirement will be granted, so the 

lawyer that was speaking get on it and get that done.  

MR. OLINDE:  Thank you, Your Honor, I will.  

MAGISTRATE JUDGE NOEL:  All right.  So that was 

Item Number 2 on the agenda, correct, plaintiff fact sheets?  

And that brings us to Item 3, which is an update on the 

number of status of cases in the MDL.  

Anything, Ms. Zimmerman, you want to add?  I've 

got the 4,641 number.  

MS. ZIMMERMAN:  Yes, Your Honor.  I have an 

updated number from yesterday afternoon, and I believe it's 

5,033. 

MAGISTRATE JUDGE NOEL:  5,033?  

MS. ZIMMERMAN:  Yes.

MAGISTRATE JUDGE NOEL:  Does that comport with 

your understanding, Mr. Blackwell?

MR. BLACKWELL:  Ms. Young, does that comport with 

your understanding?  
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MS. YOUNG:  I do think that is more than what we 

understand.  Wouldn't have been a difference in the last 

week, in any event, but we can compare those numbers.  

MS. ZIMMERMAN:  I'm happy to do that.  The e-mail 

I got from the Pritzker Hageman firm, who are our liaison 

counsel last night, 5,033 as of yesterday at 12:49.  

MAGISTRATE JUDGE NOEL:  Okay.  Ms. Young, you and 

Ms. Zimmerman will talk and make sure that you're all on the 

same sheet and that cases aren't falling through cracks 

somewhere.  

MS. YOUNG:  We will.  Thank you.  

MAGISTRATE JUDGE NOEL:  All right, thank you.   

Anything we need to know about State Court 

proceedings, Ms. Zimmerman?  

MS. ZIMMERMAN:  Your Honor, the appeal, the 

response, and the reply are all in.  We are waiting for the 

Minnesota Court of Appeals to set oral argument and that's 

where we're at right now.  

MAGISTRATE JUDGE NOEL:  Okay.  Anything else on 

that one?  Mr. Blackwell?

MR. BLACKWELL:  Nothing further, Your Honor. 

MAGISTRATE JUDGE NOEL:  And then there's the 

Canadian action still just up there in Canada north of the 

border?  

MS. ZIMMERMAN:  I believe that's correct, Your 
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Honor.   

MAGISTRATE JUDGE NOEL:  Okay.  There are no 

pending pretrial orders that need to be addressed, correct?  

MS. ZIMMERMAN:  Correct, Your Honor.   

MR. BLACKWELL:  Agreed, Your Honor.   

MAGISTRATE JUDGE NOEL:  And that brings us to the 

status of discovery on the second bellwether, which in light 

of the dismissal of Hives leaves Axline as the only other 

bellwether that has been nominated by both parties, correct?  

MS. ZIMMERMAN:  Yes, Your Honor, that's correct.  

MR. BLACKWELL:  That's correct. 

THE COURT:  Is there anything we need to address 

with regard to getting ready for Axline other than ruling on 

this business we talked about earlier regarding the Lexecon 

waiver?  

MS. ZIMMERMAN:  If I could briefly as Your Honor 

just referenced the Lexecon issue, to the extent that in 

light of the discussion today, we'd like to have a formal 

briefing on that, if that would be helpful to the Court.  

And then, obviously, there's the issue with respect to 

Dr. Lombardi's deposition that was supposed to happen on 

Monday night I think it is or Tuesday night, and we have a 

number of both hospital inspections and depositions 

happening in Ohio next week.  

MS. AHMANN:  I have nothing to add other than we 
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will have to find out when Dr. Lombardi is available, and we 

will talk with the plaintiffs' counsel about when that can 

happen and what -- I would imagine the only extension would 

need to be relative to that.  

MAGISTRATE JUDGE NOEL:  Let me go through some of 

the items that are listed here in the agenda itself.  Did 

the deposition of Dr. Wynn occur as planned?  

MS. AHMANN:  Yes. 

MAGISTRATE JUDGE NOEL:  And the deposition of 

Dr. Smith occurred?  

MS. AHMANN:  Yep, and the plaintiffs' depositions 

went forward. 

MAGISTRATE JUDGE NOEL:  And her's, plaintiff and 

spouse?  

MS. AHMANN:  Yep.  

MAGISTRATE JUDGE NOEL:  And so then there's 

Lombardi.  What about the anesthesiologist Dr. Narcelles, 

that is next week?  

MS. AHMANN:  Next Monday, and we will be doing an 

inspection also of the hospital OR.  

MAGISTRATE JUDGE NOEL:  At that same time?  

MS. AHMANN:  That evening.  

MAGISTRATE NOEL:  Okay.  Well, I will leave it to 

the lawyers to figure out what to do about Mr. Lombardi, 

Dr. Lombardi, and report as soon as you have an update.  As 
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I said earlier, I think the goal is that the December 3rd 

trial date will not change.  The Court will be issuing a 

ruling regarding the Lexecon waiver.  I think we have 

everything we need with the Depuy case that counsel for the 

plaintiff has identified together with the briefing from the 

defendants, I believe the Court is going to be prepared or 

in a position to make a ruling regarding that issue shortly.  

MS. AHMANN:  And I would anticipate that we will 

know when Dr. Lombardi is available shortly too.  

MAGISTRATE JUDGE NOEL:  Okay.  The last item is 

post-trial motions in Gareis.  And as I understand it, 

there's a scheduling order in place and there's a brief due 

today, yesterday.  Did that get filed?  

MR. HULSE:  We filed our brief, yes, and I should 

mention there was also a bill of costs submitted too.  

MAGISTRATE JUDGE NOEL:  Okay.  Anything else for 

the good of the order, Ms. Zimmerman?  

MS. ZIMMERMAN:  We don't have at this point, and I 

don't know if the Court would take oral argument on the 

motion for a new trial.  We don't have a date set at this 

point and had been told to just set it as to be determined, 

so we'll wait for the Court's instruction with that.  And 

then we have also filed an objection to bill of costs, so 

perhaps that will come up next month.  

MAGISTRATE JUDGE NOEL:  Okay.  Ms. Conlin or any 
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of the other plaintiffs' lawyers have anything?  

MS. CONLIN:  No, Your Honor, but in light of your 

impending retirement, we, on behalf I'm sure of all the 

lawyers here, we thank you for your service, longstanding 

service to the citizens and companies in Minnesota.  

MAGISTRATE JUDGE NOEL:  Thank you very much.  And 

thank you all for your great work on this case.  It's been a 

fascinating experience, and I thank Judge Ericksen for 

allowing me to participate as she has, and this has been a 

good experience for me.  So thank you.  

MS. ZIMMERMAN:  Thank you, Judge.  Anybody else?  

MR. FARRAR:   Nothing, Your Honor.   

MR. ASSAAD:  No, Your Honor.  

MAGISTRATE JUDGE NOEL:  Okay.  Anything else for 

the defendant, Mr. Blackwell?  

MR. BLACKWELL:  Nothing further from the 

defendants, Your Honor.  And thank you as well.  

MAGISTRATE JUDGE NOEL:  Okay.  Thank you all very 

much.  We are in recess.  

(Court adjourned at 3:02 p.m.)

*     *     *     *
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