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P R O C E E D I N G S 

(9:48 a.m.) 

THE COURT:  Good morning.  Please be seated.  I 

know we've kept you waiting a little bit, but we were 

talking about your case, so I don't know if that's good news 

or bad news.  But welcome anyway and also welcome to the 

people who are on the phone.  

And as we have done before, I'll unmute you for a 

moment and would somebody on the phone please say something 

just so I know that you can -- I guess so I know you're 

there.  Somebody took a breath there.  

MR. FRIEDMAN:  My name is Albert Friedman from 

Chicago.  I'm here.  

THE COURT:  Okay.  Good enough.  Thanks.  I'll 

mute you.  And we will continue.  Let's have appearances of 

counsel who are present.  

MS. ZIMMERMAN:  Good morning, Your Honors.  

Genevieve Zimmerman for plaintiffs.  

MS. CONLIN:  Good morning, Your Honors.  Jan 

Conlin on behalf of plaintiffs.  

MR. GORDON:  Good morning.  Ben Gordon for 

plaintiffs.  

MR. HODGES:  David Hodges for plaintiffs.  

MR. SZERLAG:  David Szerlag --  

THE COURT:  Okay, good morning.  Who are you 
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again?  Next to Mr. Hodges, who is that next to you?

(Laughter.)

MR. GORDON:  I'm glad to be back, Your Honor.   

THE COURT:  We had an e-mail -- before you 

introduce yourself again, we had a chambers e-mail from 

Mr. Blackwell saying that he is still in trial, I think.  

Anyway that's what he said, and he said something like he 

has not forsaken the Court.  

MR. HULSE:  They had closings yesterday, submitted 

to the jury last night, but I can't speak to whether the 

closing went a little extra long, spent a little more time 

in L.A., but we do expect him back next week.  Ben Hulse for 

defendants.  

MS. YOUNG:  Good morning, Your Honors.  Mary Young 

for defendants.  

MS. AHMANN:  Bridget Ahmann for defendants. 

THE COURT:  Welcome to all of you.  I issued -- I 

signed some orders yesterday.  I don't know, actually I'm 

not a hundred percent certain whether they've been filed or 

not.  

MR. HULSE:  We saw the Houseman Order this 

morning, the subject matter jurisdiction, but I don't think 

any others.  

THE COURT:  Okay.  What about Gruetzmacher, 

Garcia, et al?  
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MR. HULSE:  The PFS issues, we haven't seen them 

yet.  

THE COURT:  Right, just a second.  Were they 

filed?  I signed them but they weren't filed?  

THE CLERK:  No. 

THE COURT:  Aha, that just proves that you didn't 

sneak into my office and see what I signed.  

All right.  Well, let's turn our attention then to 

the joint agenda.  The first matter on the agenda is the 

Gareis bellwether scheduled, and we have a pretrial 

conference scheduled for the first Friday of May.  It says 

here depositions are to be completed by two days ago.  And 

there's an agreement to take depositions on today and 

tomorrow.  And case specific dispositives then will be filed 

the 20th.  What's that, next Monday or?  

MR. HULSE:  Tuesday.  

THE COURT:  Tuesday, okay.  And then trial begins 

on May 14th.  Okay, so should you not all be in deposition 

then?  Isn't today the 15th?  

MS. ZIMMERMAN:  Yes, Your Honor, and actually with 

the Court's indulgence, to the extent that we might touch on 

some of the expert updates, which I think is the last item 

on the agenda, I might see if the Court would allow us to do 

that first.  I'm actually helping with the deposition that 

has started, and I would like to sneak out, with the Court's 
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indulgence.  

THE COURT:  All right.  That's very doable.  

Ms. Zimmerman, why don't I hear from you first 

about any issues that remain.  I'm hoping that some of this 

back and forth has been worked out since the joint agenda 

was submitted.  It seemed like the kind of thing that might 

be susceptible to being worked out, but I'd like to hear 

from you first.  

MS. ZIMMERMAN:  Absolutely, Your Honor.  

With respect to the payments issue for the expert 

witnesses, I believe that that issued has been resolved.  We 

have received payment for the outstanding expert witness 

invoices by hand delivery yesterday afternoon, and we expect 

that that is no longer an issue that requires the Court's 

attention.  

So that's the first thing on the case specific 

expert deposition update on page five.  And I think actually 

that deals with the first two paragraphs.  And then really 

the last issue that I was here to address is to the extent 

that defendants have placed on the agenda an update with 

respect to what they call an untimely production from 

Dr. Elgobashi related to his CFD.  I have copies of the 

subpoenas if the Court would like to see them. 

Defendants issued a subpoena to Dr. Elgobashi 

requesting various documents that were to be produced by 
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February 10th at noon.  We did offer them actually on a 

flash drive a day early.  Defense counsel declined to accept 

that, but they were produced in a timely manner pursuant to 

the subpoena at noon on Saturday at his deposition.  And, 

again, those, none of the documents that have been produced 

change any of the opinions that Dr. Elgobashi has offered in 

a timely way in connection with his opinion in Gareis, which 

was produced November 27th of 2017.  

Rather, what the files do, they have, they are 

recently completed CFD that essentially shows the math 

supporting the opinions, and it shows with precision.  So in 

his expert report provided in November, he said that the 

same impact would happen with the 505.  He gave a time range 

of I believe 20 to 60 seconds for the 505 device, and what 

the device or what the files we produced last week showed, 

the new CFD showed with precision that it is inside that 

range of I believe its 43 seconds.  

So to the extent that the defendants have anything 

to say with respect to Dr. Elgobashi's production, 

plaintiffs have also said -- would inform the Court that we 

have also prepared subpoenas to each of the defense 

witnesses in this case, and we have received either no 

productions, late productions or insufficient productions 

along the way, and we're not going to raise motions to 

exclude these experts based on those productions.  
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But we will say that, for example, we received an 

external hard drive from Dr. Abraham, who is presently being 

deposed, but we received the hard drive for him just this 

past Friday, despite the fact that that subpoena production 

was due on the 22nd of January so.  

THE COURT:  But you're not making a motion about 

that.  

MS. ZIMMERMAN:  We are not. 

THE COURT:  Okay.  Mr. Hulse, first of all, or 

Ms. Young?  The payment matter is all worked out, is it?  

MS. YOUNG:  It is, Your Honor, and we certainly 

strenuously object to the accusations that were made that 

Blackwell Burke has mishandled funds or acted 

unprofessionally and -- 

THE COURT:  I'm sure you haven't mishandled the 

funds, and I'm sure you haven't done anything wrong, and I 

didn't gather that you were being even accused of that.  So 

I just for the moment want to make sure that there's nothing 

for us to decide or do on that.  

MS. YOUNG:  There is not.  

THE COURT:  Okay.  And then if we're talking about 

the deposition matters, then I'm going to -- 

MS. YOUNG:  With respect to Doctor -- oh, excuse 

me, Your Honor.   

MAGISTRATE JUDGE NOEL:  Go ahead.  
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THE COURT:  I was going to handle the Keen -- 

MAGISTRATE JUDGE NOEL:  I'm in charge, but it's 

your turn to talk.  

THE COURT:  Since it's Elgobashi, then Judge Noel 

is going to take the lead on this one.  

MAGISTRATE JUDGE NOEL:  Go ahead.   

MS. YOUNG:  With respect to the Elgobashi CFD, 

it's defendant's position that that additional CFD on the 

model 505 was due at the end of November.  We previewed this 

issue with the Court last time.  We understand that there is 

no motion before the Court and decided not to tee that up 

today.  To the extent we have a motion to exclude either 

because of the timeliness of that production or the 

substance of the late CFD, we intend to bring that by motion 

and just simply reserved our rights today and wanted the 

deposition of Dr. Abraham to proceed, and the defendants 

will make a decision as to whether the Court intervention is 

required on that issue.  

MAGISTRATE JUDGE NOEL:  So neither side is asking 

the Court to do anything today with regard to either of 

those depositions?  

MS. YOUNG:  Correct. 

MAGISTRATE JUDGE NOEL:  And are these folks going 

to be called live at the Gareis trial or are these 

depositions, if they go forward, would be the testimony that 
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would be offered?  

MS. YOUNG:  So when you're talking about these 

depositions, we have Dr. Abraham today.  Dr. Elgobashi's 

deposition was last Saturday in Los Angeles, and so that is 

concluded then.  They haven't yet decided whether we have a 

motion to reopen that deposition based on the disclosure, 

but those experts I believe are intended to be called live 

at trial.  

MAGISTRATE JUDGE NOEL:  So they're not being 

videotaped as we speak or they were videotaped or will be 

today or?  

MS. YOUNG:  I actually wasn't -- 

MS. ZIMMERMAN:  Both, Your Honor.  They were 

videotaped last Saturday.  Dr. Abraham is being videotaped 

presently.  Dr. Elgobashi will be here live to provide 

testimony at trial in May, and I think they can speak to 

Dr. Abraham. 

MAGISTRATE JUDGE NOEL:  Okay.  Thank you.  I took 

the lead, and it appears we don't have to do anything.  

THE COURT:  Good job.  

MS. YOUNG:  So, Your Honors, there is nothing 

before the Court on these issues.  Thank you. 

THE COURT:  All right.  Ms. Zimmerman, does that 

conclude -- 

MS. ZIMMERMAN:  With the Court's indulgence, I 
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would exclude myself. 

THE COURT:  Thank you.  Nice to see you.  

All right.  Repopulating the bellwether pool.  

You're working on that?  

MS. CONLIN:  Correct.  

THE COURT:  Do you anticipate any problems or is 

there anything productive that we can discuss today, 

Ms. Conlin?  

MS. CONLIN:  No, Your Honor. 

THE COURT:  I can't hear you.  

MS. CONLIN:  We've provided proof of use on the 

one hundred bellwether selections, and we're just waiting 

for any objections by 3M, which I think are due early next 

week.  

MAGISTRATE JUDGE NOEL:  And are there any issues 

left with regard to the Lexecon waiver thing that defendants 

wanted early and you were opposing that, and I picked some 

date and said this is the date by which -- 

MS. CONLIN:  Yeah, and we've sent out a 

communication to all the lawyers that have cases in that one 

hundred pool and told them that this is the date.  We expect 

people to comply with it.  

MAGISTRATE JUDGE NOEL:  And do you anticipate as I 

recall from last time around there was some one percent or 

two percent of the folks didn't want to waive.  Do we know, 
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do we have a sense of?  

MS. CONLIN:  We have had no communications with 

any of the individual lawyers other than sending them a 

letter saying here's the Court's Order and here's the date.  

I'm not in a position to tell you where people are at.  

We've not had any individual conversations with those folks. 

MAGISTRATE JUDGE NOEL:  Okay.  Thank you.  

THE COURT:  And defense, you, I imagine, have 

nothing to say on this?  

MS. AHMANN:  No.  

MR. HULSE:  And no, Your Honors.  

THE COURT:  Okay.  So the PFS issue. 

MS. CONLIN:  Say, Your Honor?  Mr. Szerlag, just 

so that in complete candor, he did tell me that we have 

received a couple e-mails from lawyers representing 

plaintiffs at this point in time who have indicated that 

they're not going to waive.  

The intent of my comments was to say we haven't 

had affirmative conversations with anyone other than sending 

out.  We have gotten a couple e-mails in from people saying 

that they're not waiving.  I don't even know who those folks 

are, but I want to make sure that the Court is aware of 

that.  

MAGISTRATE JUDGE NOEL:  But that hasn't been 

communicated to defendants yet?  
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MS. CONLIN:  No, I think the date for that is 

early next week.  And we thought we would do it all as one 

submission, Your Honor.  

THE COURT:  Mr. Szerlag, any sense of how many of 

those e-mails you've gotten or e-mails concerning how many 

cases?  

MR. SZERLAG:  There have not been that many.  I 

would think at this point I received about ten.  Some people 

had questions about the waiver.  Some people said that they 

would waive, that they would get written waivers from their 

clients.  My recollection is there were two or three people 

at this point that indicated that they probably would not 

waive Lexecon.  

THE COURT:  Okay.  All right.  Thank you very 

much.  I appreciate it.  

And, Mr. Szerlag, as long as you're up, should we 

just take a parenthetical time-out so that you can give your 

update?  

MR. SZERLAG:  Okay.  Thank you, Your Honor.  The 

number of cases now pending as of last night 4,520 cases in 

the MDL.  The number in the State Court obviously has not 

changed.  And as the Court is aware, those cases are under 

an order from Judge Leary.  My understanding is that there 

will be an appeal of Judge Leary's decision on the State 

Court cases in Ramsey County.  I don't have any update other 
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than what is in the status report as far as the other State 

Court cases that are pending there.  

THE COURT:  What's the -- you might not know this, 

and I can't remember what the timing deadline is for State 

Court appeals, but if the motion for reconsideration was 

denied on the 31st of January, I don't know, has the notice 

of it been -- 

MR. SZERLAG:  Well, I don't even think there's a 

formal motion, but my understanding is it's 60 days from the 

order entered, and the order was entered I believe on the 

26th of January.  

THE COURT:  Right, right.  Judgment was entered on 

the 26th.  Okay.  Thank you, Mr. Szerlag.  I appreciate it.  

MS. CONLIN:  I have a note here that -- 

THE COURT:  Just hold on, one at a time.  

Mr. Szerlag, are you done with everything else?  

MR. SZERLAG:  The only other thing I have to 

address perhaps is the PFS issue, but we can wait on that, 

if you'd like.  I know Mr. Hulse is probably -- 

THE COURT:  Ms. Conlin?  

MS. CONLIN:  I just wanted to confirm that it's my 

understanding that the notice of appeal needs to be filed by 

March 26th.  

THE COURT:  Okay.  All right.  Mr. Szerlag, on the 

PFS issue, did you want to be heard?  
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MR. SZERLAG:  Well, I think Mr. Hulse would be 

heard first, and then I will -- I may or may not have some 

comments depending on what he has to say.  

MR. HULSE:  If the motion has been resolved, I'm 

not sure whether I have anything to add.  

THE COURT:  Would you give us a moment?  Hold on. 

(Off the record discussion.)

(IN OPEN COURT) 

THE COURT:  All right.  Let me -- let's do it this 

way.  Why don't I tell you what I am tentatively planning on 

ordering, but the order doesn't have any effect because it 

has not been filed as of this moment.  So I'm just going to 

give you a preview so that it might save some of your 

breath, but I'm not stating this as information with respect 

to something that's already been ordered.  

MR. HULSE:  Understood.  Thank you, Your Honor.   

THE COURT:  So the Gruetzmacher, Garcia, Husman, 

Pickens group, I guess I'll name all of them.  Sparks, 

Peters, Jadwin, Osborne, Nunn, Taylor, Blancett 17CV2383, 

Pickett, Suchan, Rashad, McCall, Ghidella, Gawthorp, 

McLaughlin, Mazer, Miller, Loving, Gilliam, Rietz, Reeves, 

O'Connell and Butler is granted.  Those are -- that includes 

16 plaintiffs who have not responded, and seven plaintiffs 

who stopped communicating with counsel and have not disputed 

the merits of the motion.  
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Those seven -- that would be Blancett, Mazer, 

McLaughlin, Miller, Osborne, Pickett, and Rashad.  

MR. HULSE:  Your Honor, I actually fell behind a 

little bit.  May I ask were Butler, Taylor and Suchan on 

that list?  

THE COURT:  Nope, they're going to be on another 

list.  

MR. HULSE:  Okay, I wanted to make sure that the 

Court was aware of the suggestions of death, which put them 

into the PTO23 process. 

THE COURT:  That's a different deal.  

MR. HULSE:  All right.  

THE COURT:  Okay, so that's those.  Those are 

dismissed with prejudice and that is for failing to comply 

with PTO14 and failing to prosecute.  

So now to the three death cases, that's Butler, 

Suchan and Taylor.  Those cases were filed after death in 

Federal Court, and the Court lacks subject matter 

jurisdiction in those cases, and so those I am planning to 

dismiss with prejudice.  

MR. HULSE:  You know and, Your Honor, we may have 

simply missed the date of death, and our thought was that 

they were filed after death but that because a suggestion of 

death was filed, it went into PTO23.  But to be honest here 

today, I can't say that I checked to see whether they were 
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filed before or after the plaintiff died.  

THE COURT:  Here's what I've got with respect to 

Butler, that the Complaint was filed in September of 2017, 

and the death occurred in February of 2016.  

MR. HULSE:  Okay.  Well, that's -- 

THE COURT:  So that would be dismissed.  With 

respect to Suchan, I've got that the Complaint was filed in 

July of 2017, and the death occurred in August of 2016.  So 

the Court has no jurisdiction there.  

And then with respect to Taylor, the Complaint was 

filed in June of 2017, and the death occurred in April of 

2017.  So about three months before the Complaint was filed.  

MR. HULSE:  That seems clear cut.  And as the 

Court knows, we often are not aware that the plaintiff has 

died or the date of the death until there's a response to 

one of these PFS motions.  

THE COURT:  Right, right.  So that's that.  

MR. HULSE:  Agreed. 

THE COURT:  Does anyone have anything to say about 

that?  I may have missed somebody, but I just double 

checked, and I don't think so.  So all in all, we've talked 

about -- 

MR. HULSE:  And, Your Honor, there were five cases 

that were dismissed by stipulation of dismissal.  

THE COURT:  Okay.  Just a second, I just counted.  
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I've got 26 there.  But I think that those stipulations, I 

think those are all included in this list somewhere, aren't 

they?  

MR. HULSE:  That's where I have to confess that I 

fell a little bit behind the Court when you were listing off 

the cases.  

THE COURT:  Well, that's my fault because -- just 

because everything is my fault.  Okay, so -- 

MR. HULSE:  So I can name -- 

THE COURT:  Just a second, are the five that 

you're talking about, are they Gawthorp, Ghidella, Loving, 

Nunn and Reeves?

MR. HULSE:  Those are the cases, yes. 

THE COURT:  Okay, I think I have those in here but 

let's just double check.  Gawthorp, that's 3187.  Yes.  

MR. HULSE:  Yes.  

THE COURT:  Ghidella, I'm pretty sure I remember 

reading that because I didn't know how to pronounce it, 

3103, yes. 

Loving, I remember reading that because of obvious 

reasons.  3895, yes.  

Nunn, 2231, yes.  

And, finally, Reeves, I think I remember that one 

also.  Yes, 3956, yes.  So they're all included.  

MR. HULSE:  Great.  Thank you, Your Honor.   
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MR. HODGES:  Your Honor, may I be heard on one of 

them?  One of the cases?  

THE COURT:  All right.  

MR. HODGES:  David Hodges appearing on behalf of 

Robert McLaughlin.  Your Honor, this one I think is a little 

bit different from the others that were on the dismissal 

docket today in that we've heard from Mr. McLaughlin, and he 

has confirmed that he's been having ongoing medical issues 

which was preventing him from communicating with us.  We've 

asked for an additional 60 days in order to get a good PFS 

on file for him, and I've asked the Court's indulgence to 

grant us that in light of the fact that he's been sick.  

THE COURT:  And you filed that?  

MR. HODGES:  Yes, Your Honor.  Are you talking 

about the response to the motion to dismiss?  

THE COURT:  Yes.  

MR. HODGES:  Yes, Your Honor, and it's supported 

by the declaration of Donald Green, one of my associates, 

about the medical issues.  

THE COURT:  Was there any -- so that's -- has 

McLaughlin made any attempt to contact counsel since the 

December report of the ongoing medical issues?  I'm looking 

for some substantial -- 

MR. HODGES:  We did speak to him on December 20th 

of 2017 and during that phone call is when he informed us 
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that he had been sick and unable to comply with our request.  

THE COURT:  Okay, so, but that's a while ago.  

MR. HODGES:  Well, less than two months ago.  

THE COURT:  And did he give you any medical 

records or did he give you anything to substantiate the 

reasons for his -- 

MR. HODGES:  No, Your Honor. 

THE COURT:  All right.  The Defendant's motion is 

granted with respect to McLaughlin.  

MR. HODGES:  Thank you, Your Honor.   

THE COURT:  Okay.  Item Number 6 -- I'm sorry, 

Item Number 7.  The Augustine discovery, the joint agenda 

says that on January 31st, the Court granted Defendant's 

motion to compel.  On February 8th, the Court set 

February 14th, which is yesterday the deadline for 

compliance, with the January 30th order.  

It says defendants anticipate that the continued 

deposition of Dr. Augustine, the depositions of Randall 

Benham and Brent Augustine will be conducted in March.  

Plaintiffs note their desire and intention to participate in 

the questioning of each of these witnesses.  Anything more 

to be said? 

MS. CONLIN:  Just briefly, Your Honor.  The only 

reason we flagged that in the status report is that at the 

last deposition of Dr. Augustine, the entire seven hours was 
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taken by defendants, so I had an opportunity for maybe two 

minutes at the end of the deposition.  But we've actually 

not had a chance to depose him.  We've got some questions we 

want to ask of these individuals, and I just don't, I'm 

flagging for the Court in the event that they run the seven 

hours, and we haven't had an opportunity to ask the 

questions that we've been wanting to ask.  

MAGISTRATE JUDGE NOEL:  How long do you anticipate 

needing to get your questions done?  

MS. CONLIN:  I would say probably three to four 

hours.  Now it's possible that some of it is covered during 

the defense questioning of Dr. Augustine, but I just want to 

flag for the Court that we haven't had an opportunity to 

depose any of these folks under oath yet.  

MAGISTRATE JUDGE NOEL:  What, if anything, have 

the witnesses themselves said about the timing?  Have they 

said, hey, seven hours are up, we're out of here.  

MS. CONLIN:  If I recall, Your Honor, I think last 

time Dr. Augustine got to the seven hours and said that, you 

know, he was represented by counsel, and they said your 

seven hours is up.  And I requested indulgence because there 

were a couple of questions that I thought were important 

that they get answered including the fact that he's not 

involved in this case, and so they let me do that for a 

couple of minutes.  But I do have questions for 
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Dr. Augustine, and I want to make sure I get a chance to ask 

them.  

MAGISTRATE JUDGE NOEL:  Mr. Hulse?  

MR. HULSE:  Well, this is a real problem for us, 

Your Honor.  This deposition is going to be taken pursuant 

to the Court's Order granting us the additional time that we 

demonstrated that we needed to finish what we needed to do.  

Five hours I believe is what we recorded, so if we're 

looking at three or four hours from the plaintiffs, that's 

wiping out most of it.  

We would have appreciated if they would have 

joined us in that motion for additional time to depose him 

and then maybe we could have gone and gotten more time seven 

or eight hours, but right now the time that has been granted 

has been time for us to complete our examination of 

Dr. Augustine.  

So clearly there's no motion before the Court 

today.  We'll certainly talk with plaintiffs' counsel and 

see if we can resolve this, but if that's the kind of time 

they need, then we may need to revisit this issue with the 

court.  

MAGISTRATE JUDGE NOEL:  Again, my thought would be 

that both counsel should chat with each other and loop in 

Mr. Benham because, obviously, he has a dog in the fight 

too.  
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MR. HULSE:  Indeed, he does.  Indeed he does.  

We'll confer with counsel.  And we did get Mr. Benham's 

production yesterday.  We're looking through it.  I can't 

say it's the end of the story at this point.  Maybe it is, 

maybe it isn't, but we do intend to proceed with noticing of 

the depositions.  Thank you.   

MAGISTRATE JUDGE NOEL:  Thank you.  Anything else, 

Ms. Conlin?  There is no motion right here before us, 

correct?  

MS. CONLIN:  There isn't, but I don't have the 

motion papers in front of me, the briefing on this, but I do 

believe previously we've indicated to Your Honor that we 

want some time to depose him as well. 

MAGISTRATE JUDGE NOEL:  So just be sure to talk to 

Mr. Hulse and Mr. Benham to see if you can't work it out.  

And if not, let us know.  We can schedule a hearing as 

needed if we need to.  

MS. CONLIN:  Thank you, Your Honor.   

THE COURT:  Are there any matters that I have 

missed that were on the joint agenda?  

And failing that, are there any matters other than 

what's contained in the joint agenda that would be 

productive to discuss today?  

MS. CONLIN:  Not on behalf of the plaintiffs, Your 

Honor.   
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MS. YOUNG:  Nothing on behalf of defendants.  

THE COURT:  All right.  The March 15th status 

conference will be conducted by Judge Noel.  

MAGISTRATE JUDGE NOEL:  With your permission, I 

would just keep it here so as not to inconvenience 

everybody, and whatever the phone call people are would 

still be the same.  

THE COURT:  Right.  I was assuming that would be 

but thanks for making that clear.  The reason I am unable to 

participate in this management conference is that I will be 

in Washington D.C. at a conference about managing MDLs.  So 

there.  

And then I am personally not available on April 

19th.  Judge Noel is available then.  That is right on the 

eve, close to being right on the eve of the Gareis trial.  

And so on March 15th, maybe you can think about whether you 

need that April 19th status conference.  We'll leave it on.  

It might be even more important to have it then, but bear in 

mind that I am unable to be here on April 19th.  

MR. HULSE:  And, Your Honor, we do have April 13th 

set aside for the case specific Daubert and summary 

judgment, so maybe we could all do a status as part of that 

day too.  

THE COURT:  You have that set aside for a hearing?  
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MR. HULSE:  Yes, Your Honor.  

THE COURT:  It says, "loading, please wait." 

Friday.  Friday the 13th.  Are you sure you want to do that?  

MS. CONLIN:  We're unaware of the April 13th 

hearing date.  I was just wondering if the Court can 

inquire.  

MR. HULSE:  Ms. Zimmerman and I talked to Cathy at 

the last status and set it then.  It was after discussion 

with your colleagues on their availability.  

THE COURT:  Okay.  Mr. Szerlag?  

MR. SZERLAG:  Yes, I just have one question about 

the, and I apologize I didn't bring it up earlier about the 

Lexecon waivers.  We have had some inquiry from the -- 

MAGISTRATE JUDGE NOEL:  Let me interrupt for a 

second.  You need to use the microphones on the podium so 

the folks on the phone who might have an interest in this, 

if they're some of the folks you're talking about.  

MR. SZERLAG:  Okay, thank you.  We've had some 

inquiry from the attorneys on the repopulation and on the 

Lexecon waivers and where or if they should be filed in the 

Court file itself.  And for sake of clarity or if you have a 

preference that they'd be filed or a formal waiver be filed 

in the individual file or can we do one filing?  We hope to 

have everyone's answer by the due date, which I believe is 

next week, and we can do it that way as well.  Whatever the 
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Court prefers.  

THE COURT:  One filing is fine.  

MR. SZERLAG:  One filing?  Great.  Thank you.  

THE COURT:  Yeah.  Good question.  

Anything from anyone on the phone?  I have you 

unmuted now.  

Anything from anybody on the phone?  I have you 

unmuted.  

(No response.)  

THE COURT:  Hearing nothing, we will be in recess.  

(Court adjourned at 10:27 a.m.)

*     *     *

I, Maria V. Weinbeck, certify that the foregoing is 

a correct transcript from the record of proceedings in the 

above-entitled matter.

Certified by:  s/ Maria V. Weinbeck
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