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APPEARANCES:
For the Plaintiffs: MESHBESHER & SPENCE, LTD.
BY: GENEVIEVE M ZI MMERMAN, ESQ
1616 Park Avenue South
M nneapolis, M nnesota 55404

For the Defendants: BLACKVWELL BURKE P. A.
BY: COREY L. GORDON, ESQ
MONI CA L. DAVIES, ESQ
431 South Seventh Street, #2500
M nneapolis, M nnesota 55415

For Third-Party BY: J. RANDALL BENHAM ESQ
Dr. Scott Augusti ne: 6581 City West Par kway
Eden Prairie, M nnesota 55127

PROCEEDI NGS
I N OPEN COURT

THE COURT: Cood afternoon. Please be seated.

kay. This is In Re Bair Hugger Forced Ar
War m ng Devi ces Products Liability Litigation, 15-2666.
W're here for a hearing on the defendants' notion for
further discovery fromDr. Augusti ne.

Let's get everybody's appearance on the record.
Let's go -- the noving party is 3M

MR. GORDON.  Corey CGordon and Monica Davies on
behal f of 3M

MR. BENHAM Representing Dr. Augustine and the
Augustine entities, J. Randall Benham

MS. ZI MMERMAN  And representing the NMDL

RENEE A. ROGGE, RMR- CRR
(612) 664- 5107




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

plaintiffs, Your Honor, Genevieve Zi nmernman

THE COURT: Gkay. M. Gordon, you are up.

MR. GORDON.  Thank you, Your Honor.

And to expand a little better, to clarify, what we
are seeking is additional discovery not only fromDr.
Augustine and his conpanies, but fromthree hospitals that
were part of a -- or that conprise the basis of a
publication that Dr. Augustine is responsible for that cane
out either at the very end of June or the very begi nning of
July.

Just to tee it up, I -- I'mstill old. | use the
ELMO. This is a publication that Dr. Augustine authored.

It came out the end of June, beginning of July, in kind of a
pay-for-play publication. 1It's an online thing. You pay
600 euros and it gets published.

And the significance of this -- | can understand
why the plaintiffs have gone to great lengths in their
novi ng papers to say, ah, nothing to see here, just nove
along, it's really not inmportant, but I wll explain why
that's -- that is not an accurate depiction of how the
plaintiffs have used it and clearly will intend to use it.

But what -- in this paper Dr. Augustine purports
to summari ze infection joint -- joint infection data from
three unidentified hospitals, Center 1, Center 2 and Center

3, and conpares their joint infection rates when they were

RENEE A. ROGGE, RMR- CRR
(612) 664- 5107
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usi ng Bair Hugger versus when they were using Hot Dog. And,
remar kably enough, the infection rates with the Bair Hugger
are nuch hi gher, you know, alnost three -- say three tines
or four tinmes as high as when they switched to Hot Dog,
whi ch, of course, would be pretty conpelling evidence.

| want to address the, first of all, the issue
that the plaintiffs' experts don't care about this, this is
just one nore piece of the puzzle, just, you know, how they
have tried to mnimze it. After we made this notion, we
had the opportunity to conplete the deposition of Jonathan
Sanet. Dr. Sanet is their -- plaintiffs' epidem ol ogi st and
sort of their key witness on the increased risk, the
quantification of increased risk. And Dr. Sanmet was
talking -- in his first deposition he had brought up the
Augusti ne paper, but in the second deposition he left no
anbiguity as to -- as to its centrality to how he views the
case and the opinions he intends to offer.

| would -- and if | may read to the court, this
was from his deposition on August 8th, 2017. Again, this is
after the notion was nmade. W had been tal king about a
commentary he had witten in response to an article
suggesting that the observational studies were prone to
fal se positives. And ny question was, "And correct nme if |
am wrong, but part of your opinion is based on your

conclusion that the McGovern paper does not represent a

RENEE A. ROGGE, RMR- CRR
(612) 664- 5107
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fal se positive, is that correct,” to which he replied,

"Well, the McGovern paper is certainly part of the evidence
that | considered. To the extent that the P value is |ess
than .05, that's a helpful indication that the results are
not arrived by chance alone. And then, of course, since the
McGovern paper, there's been a second report that

essentially corroborates the findings in other hospitals.”

And | said, "You' re tal king about exhibit -- the Augustine
publication?" He said, "Yes, | am Yes." "Ckay," | said,
"so" --

THE COURT: Wiich at the tinme the Augustine
publ i cati on had not been published or it had been?

MR. GORDON. As of the tinme of the deposition it
had been publi shed.

THE COURT: It had been published?

MR GORDON.  Yes.

THE COURT: Ckay.

MR. GORDON. And so this is Dr. Sanet saying so --
| said to him "So specifically ny question with MGovern is
your opinion is predicated at least in part on your
determi nation the McGovern findings do not represent a false
positive; is that correct?" He said, "That's correct,
essentially.” | said, "Have you simlarly concl uded that
t he Augustine publication is not based on false or is not a

fal se positive?" He says, "Well, again, yes. And with two

RENEE A. ROGGE, RMR- CRR
(612) 664- 5107
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papers that corroborate each other | think the |ikelihood
that both are, quote, 'false positive' dimnishes. And
there's, you know, with P values and assessnent of the role
of chance, there are other ways to generate fal se positives,
but with two papers with quite -- quite simlar findings
think the strength of evidence fromthe epidem ol ogi cal side
has -- has grown."

So the notion that their expert don't think --
it's not that inportant, it's just one nore, you know, one
little pine cone in this forest of scientific trees, not the
case. The Augustine paper is clearly central at least to
Dr. Sanet's opinion. | could read you sonme excerpts from
sonme of the other depositions, but the point is that before
Dr. Augustine published his so-called study he -- the only
thing the plaintiffs had to point to that actually they can
say that's real evidence of an actual increased risk was the
McGovern paper. At the very outset of this litigation they
wer e sayi ng McGovern, MGovern, MGovern. M partner M.

Bl ackwel | said, you know, wite that down, Your Honor's --
underline it, you are going to hear a | ot about M Govern
Well, we have spent a lot of time addressi ng McGovern, and
we feel pretty confident we will be able to denonstrate to
the court that, as the authors of the McGovern paper

t hensel ves conclude, you can't draw any causal concl usions

fromit. One could be said alittle bit nore strongly than

RENEE A. ROGGE, RMR- CRR
(612) 664- 5107
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that, but the point is that the McGovern paper by itself is
-- Is not going to be very val uabl e.

Al ong cones this Augustine study with supposedly
showi ng very simlar nunbers, alnost, actually, al nost
i dentical nunbers to the McGovern paper, the huge decrease
in periprosthetic joint infections when they switch from
Bai r Hugger to Hot Dog.

Now, this actually isn't the first we have seen of
Dr. Augustine's paper. Dr. Augustine is a prolific ghost
witer, kind of in the style of Dalton Trunbo. The first
tinme he, to our know edge from what we have seen --

THE COURT: |'mnot sure who should be insulted by
that. M. Trunmbo or M. Augusti ne.

MR. GORDON. M. Trunbo absol utely should be
i nsul t ed.

THE COURT: (Go ahead.

MR GORDON:  And for the benefit of those younger
folks in the courtroom Google it.

THE COURT: It's a novie. GCo see it.

MR, GORDON. But this was -- to our know edge, the
first time he tried witing this up he ghost-wote it for
Dr. Gauthier. And the reason | want to draw the court's
attention to this is for whatever reason in this draft he
specifically called out Center 1 as being R dgevi ew Medi cal

Center, Waconia, Mnnesota. And |I'mjust going to do a

RENEE A. ROGGE, RMR- CRR
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side-by-side. | don't knowif this is going to work very
well. But the nunbers are absolutely identical with the
exception of there's little change in the cal cul ated odds
rati o, but the actual broad, broad data, the raw nunbers for
the infection rates were the sane there. So we had tal ked
to Dr. Gauthier about that. O course, he said | don't know
anyt hi ng about Ridgeview, | didn't have anything to do with
t hat .

The second, well, again, the second one we were
aware of where Dr. Augustine ghost-wote, at |east he
i ncluded his nane this tine, but he ghost-wote it for
Augustine and McGovern. Now, both MGovern and Augusti ne
have testified that McGovern had absolutely nothing to do --
to do with this. Augustine sent it to McGovern and said
will you, you know, hey, you can add your nane on anot her
publication here. MGovern kind of slow walked it and said,
well, I"mnot really doing orthopedics anynore, |I'mnot so
sure. But, again, you have the sanme raw data, but this tine
t he nunbers becone identical. Wy? WlIlIl, the statistical
anal ysis was done by a nane that m ght be famliar to the
court as well. Mark Al brecht, who had been an enpl oyee of
Augustine's, but at this time is no | onger an enpl oyee, but
he was still under kind of a repaynent contract, because
Augustine had funded sone of his education as part of a

negoti ated exit deal. To deal wth paying back the tuition

RENEE A. ROGGE, RMR- CRR
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he agreed to undertake sone additional work, including this
study. So Albrecht is the statistical analyst, again, a
name that is famliar to you. He was the statistica

anal yst in McGovern. He's actually kind of the key behind
all of the studies that the plaintiffs use. But nowlet's
circle back to this. W didn't -- we weren't --

THE COURT: Let nme interrupt for a second and ask

what is --

MR GORDON:.  Sure.

THE COURT: So you've tal ked about this being an
online publication. Othopedic Reviews. 1Is it peer

reviewed? Is it like a medical journal or --

MR GORDON. It is a nedical journal. It is peer
reviewed in the sense that, when you submt your paper, you
are required apparently to identify the names of two people
that you recommend as reviewers.

It's purely coincidental, Your Honor, but I
received yesterday in the nmail ny nonthly issue of Skepti cal
| nqui rer magazine. | recognize it's probably not as -- not
a commonl y-known nagazine, but | amliterally |eafing
through it. There's an article on predatory journals.
What's this? So | start reading it. There is this whole
worl d out there of online publications that this particul ar
aut hor and several others refer to as predatory journals,

that they -- they prey on people who want to get their

RENEE A. ROGGE, RMR- CRR
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papers published and for a fee they will run it through a,
quote, peer-review process. It wll be published online.
And sone of themare legitimte. Sone of themare -- it's a
spectrum

But the point is whether -- whether it was a

legitimate publication or kind of a fly-by-night, whatever,

it isa-- it does purport to be a peer-revi ewed
publication. And to your point, | kept hearing that from
Dr. Sanet. He kept -- when | tried to chall enge himor
tried to challenge the -- the underlying bona fides of this

study, both he and | should point out Dr. Jarvis, their

i nfectious di sease expert, kept pointing out, well, this is
peer-reviewed, it's peer-reviewed. Well, peer reviewers can
only review what's in front of them even if they' re acting
in the best of faith. What wasn't in front of the peer
reviewers we presune are the actual underlying data for --
and we only have underlying data for Richard. And that's

t he whole point of this notion. W can only debunk one
prong of this -- this nulticenter so-called study.

In the study Dr. Augustine published he clains
this is -- these are hip and joint infections -- or hip and
knee joint infections. And the protocol for his so-called
study was one year of Bair Hugger followed by a 60-day
washout period and however many nonths of data were

avai |l abl e for the Hot Dog. kay? So fromthat you woul d

RENEE A. ROGGE, RMR- CRR
(612) 664- 5107
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expect, well, we're going to see both hip and knees and
we're going to see a continuous period of tinme where, you
know, year one is Bair Hugger, years two and/or three are

Hot Dog wth a 60-day buffer. Wen we actually got the raw

data from pursuant to a subpoena to Ridgeview, well, it
turns out, if you -- if you |look at the nunbers -- | can
take the court through this. | would actually |ove to take

the court through this, but | am guessing you probably don't
want to have ne go into detail on this. Wat Dr. Augustine
did was he ignored the hip data and he took the knee data
only from-- from 2006, disregarded the -- conpletely
i gnored the 2007 data, and then | unped together '08 and ' 09
to conme up with the nunbers that he puts here. Trust --
well, you don't have to trust ne. They match and | woul d be
happy to show you why they do. But the significance of this
is several -- several-fold. Nunber one, 2007 was still a
Bair Hugger year. The switch didn't occur till 2008. So
what he did was take these data. GCkay. Knee -- the worst
-- worst period for knee in the Bair Hugger period was 2006.
So he used that as his Bair Hugger period, conpletely
di sregarded a full year of Bair Hugger use where there was
zero infections. Then he | ooks at the two years of Hot Dog,
agai n, knee infections only.

Now, if he had just |ooked at -- if he had

foll owed the protocol of one year, the 60-day washout and

RENEE A. ROGGE, RMR- CRR
(612) 664- 5107
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then the renmai nder of tinme with HotDog, he woul d have
started wth 2007 being the Bair Hugger year, zero

i nfections, and that woul d have been conpared agai nst two
years of Hot Dog infections where there were, you know, a
couple. In other words, it certainly wouldn't have shown --

THE COURT: Well, couldn't he al so have conbi ned
2006-2007? You still woul d have had six infections agai nst
t he 2008-2009 two infections.

MR, GORDON.  And we woul d certainly have no
quarrel if he had done that and said that's what he was
doing. And if he had said we're only | ooking at knees and
we' re conbining two years of one and two years of anot her,
the statistical significance would -- woul d evaporate under
t hose circunst ances

But then take a look at hip. If you |look at just
hips, there's certainly no statistical significance and Dr.
Sanet conceded this in cross-exam nation, but if anything --
well, quite literally, the nunbers are slightly higher in
the Hot Dog period, if you include hips. Now, if you just
| ook at conbi ned, the nunbers are pretty close. The point
is this is the classic cherry-picking of data to support
your conclusion or what m ght be referred to as the Texas
shar pshooter, the fall acy.

Dr. Augustine clearly wanted to bol ster the

McGovern paper. Dr. Augustine clearly wanted to show that,

RENEE A. ROGGE, RMR- CRR
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hey, his Hot Dog, you know, that dramatically reduces

i nfections, so he took these data from Ri dgeview. There's
only one way you can present these in a way that shows a
dramatic drop switching fromBair Hugger to HotDog. That's
by ignoring your own protocol and skipping a year and usi ng
only knee data. Any other way and, if anything, it makes --
it shows the HotDog is better

Okay. That's what he did wth Ri dgeview W know
t hat because we had t he advantage of know ng that he had
done this with Ri dgeview and we had subpoenaed them and we
were, you know, satisfied that this was sufficient.

THE COURT: And what did you get from Ri dgeview in
terms -- you haven't deposed anybody at Ri dgeview, correct?

MR. GORDON. That's exactly right. And that's
part of our notion, is --

THE COURT: Ckay.

MR GORDON:  -- | think we need at this point now
we need to depose sonebody.

THE COURT: W will see. But this is data that
you were able to pull fromdocunents that Ri dgevi ew produced
pursuant to a subpoena?

MR GORDON: That's correct.

THE COURT: Ckay.

MR. GORDON. That's exactly right. And to that

point, part of our notion -- we're not asking for additional

RENEE A. ROGGE, RMR- CRR
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docunents from Ri dgeview. W just want a chance to depose
sonebody to lay the foundation for this and make sure it
says what we believe it says.

But there are two other -- two other centers here.
And the inmportance of this is that -- now, when plaintiffs
wer e exam ni ng, cross-exam ning one of our experts, Yale
epi deni ol ogy professor Jonathan Borak, and this is -- this
testinmony is Tab 3 to Monica Davies' affidavit -- he
actually, truth be told, he was the one who kind of finally
noticed this and correl ated the nunbers and showed what --
wel |, he, being the scientist that he is, he didn't say that
it was fraudulent, but it's fraudul ent, but he, you know, he
expl ai ned that this was cherry-picked data. And plaintiffs
asked him well, what do you nean by the cherry-picking?
And he went through a very el aborate di scussion expl ai ning
this, to which the very next question fromplaintiffs
counsel was how about the other two centers? Answer, |
don't have any data on them And that's why we are here.
We don't have any data on them W didn't -- we didn't know
this was being published. W didn't think it was going to
be relied upon by plaintiffs' experts and certainly not to
the extent it is clearly being relied upon.

THE COURT: | thought you did know it was going to
be published and for a while there was the tease back and

forth about where it was going to be published. You didn't

RENEE A. ROGGE, RMR- CRR
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know where, but you knew it was going to be. |Is that --

MR, GORDON. Towards the end of discovery, that's
right.

THE COURT: Ckay.

MR. GORDON.  Yeah. Wen we deposed Dr. Augusti ne,
yes, he said it was going to be published and he refused to
tell us where or when. You know, we didn't know when, but,

yes, but that was at the end of discovery and at that point,

you know, we, you know, we -- | don't think we would have
had time -- that, by the way, was the first time we -- of
the three centers, the second one we -- we have reason to

believe that it is, as Dr. Augustine confirned in his
deposition, the free-standing day surgery center in
W sconsin, Fox Valley. And we learned for the first tinme at
his deposition that the third center is a Nassau Community
Hospital on Long Island in New York

But, again, you know, if plaintiffs' experts, who
said nothing about it in their initial expert reports, if
t hey had not brought it up, had said nothing about it, had
no i npact whatsoever, you know, we wouldn't -- it wouldn't
be a litigation issue. And, you know, they keep wanting to
hamrer us that we're trying to use the litigation for
nef ari ous purposes, for marketing, for intimdation
whatever. No. Then we would have -- then we woul d have

gone after these immediately. This becane a litigation

RENEE A. ROGGE, RMR- CRR
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issue when it was injected into it by plaintiffs, by their
experts, particularly Dr. Sanet, a key expert, clearly using
it, viewng it as sonmething to bolster his testinony and by
using it to cross-exam ne our experts. You know, at that
point it becane, okay, we got to, you know, we need
sonmet hing on this.

THE COURT: Okay. Anything el se?

MR GORDON: | think that's it, Your Honor.

THE COURT: Gkay. M. Benham

MR BENHAM Good afternoon, Your Honor

It seens to ne that the reopening of discovery is
| argely a nmechanics of the MDL issue, so |'mgenerally going
torely on what |1've submtted to the court and defer to
plaintiffs to nmake their own argunents here, particularly
since nearly everything we just heard related to them and
their experts rather than to ny client, but I will nake a
couple of points. Oneis --

THE COURT: But it is your client's publication
correct?

MR. BENHAM  Absol utely.

THE COURT: And what is your understandi ng of what
Othopedic Reviews is and is it a genui ne peer-revi ewed
j ournal ?

MR. BENHAM Well, | can tell you the little bit

that | personally know t hrough conversations with Dr.

RENEE A. ROGGE, RMR- CRR
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Augustine and others in the office, and I hope you wl|
understand that that m ght be inperfect and not take it as
evi dence.

My understanding is that it's a legitimte
peer-revi ew publication, which does in fact ask for
suggestions as who in the field mght be appropriate people
toreviewit. I'mnot certain if those suggestions are
taken or if they were taken in this case. |It's been spoken
of as a pay-for-play publication. M understanding is that
600 or so euros is the fee that is charged to nmake it open
access, rather than to cause people to have to purchase
copies of it or go through sone service that they belong to.
So ny understanding is that it's an open-access fee, not,
you know, get your name in the
t op-t housand- | awyers-in-the-country sort of deal

THE COURT: Ckay.

MR BENHAM But | will admt ny personal
know edge of that is pretty [imted and that's -- that's
what | under st and.

| think the key point is that this publication
whi ch had not yet occurred, but the article was in fact a
topic in Dr. Augustine's deposition. They could have asked
himvirtually any questions they wanted to, other than where
is it going to be published. That was not answered, as Dr.

Augustine said, out of fear that they would sonmehow squel ch

RENEE A. ROGGE, RMR- CRR
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the publication of it, 3Mwould, but apparently they asked
the wong questions or spent their tine in the wong way.
And even if they did use their tinme badly in the first seven
hours, they have still got four hours left that you gave
them a coupl e of nonths ago and have chosen not to use. So
one woul d think that they coul d use sonme portion of those
four hours and get these questions asked.

THE COURT: But those four hours are going to be
used? Has that been scheduled or is it --

MR. BENHAM No. Not hi ng.

THE COURT: -- that you're thinking they are done?

MR. BENHAM The only conmuni cation | have had --
excuse nme -- about the four hours was -- excuse ne --
several weeks ago there was an inquiry fromthe defense
counsel saying tell nme what dates you are available, with no
begi nning and end or, you know, for the rest of your lives.
| wote back to them and said maybe plaintiffs and defense
counsel should talk to each other and conme up with a range
of dates and our schedul es are probably a | ot nore open than
yours are. And | didn't get an answer to that email or any
other dates. So ny belief is that there's no hurry on 3Ms
part. They would like to stretch this out as |ong as they
can, because intimdation is the purpose.

Dr. Augustine has stated that he hopes to gather

additional information from Hot Dog custonmers about what

RENEE A. ROGGE, RMR- CRR
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their experiences were with Bair Hugger previously and what
their experiences are wwth ny client's product now and
publish them if he is able to, or encourage themto publish
it, if they are able to. But what 3Mis shouting to the
world is cooperate with Augustine and 3Mw || nmake your life
m serable. You will have to do docunment discovery; there
will be depositions; you will have to hire attorneys.

Ri dgeview is an exanple. This was not a pleasant experience
for themand stressful on what had been a very cooperative
rel ati onshi p between Ri dgeview and ny client.

So, you know, | think it's interesting that the
word "intimdation" should cone fromM. CGordon's nouth
other -- before even mne, but that is an underlying factor
here. |If they wanted to get this discovery done, it could
have been done by now, or if they wanted to ask these
guestions, they could have asked themin the first
deposi tion.

So | would request that the court bring this to an
end and not allow 3Mto continue to have a chilling effect
on future research in this area, other than research that
t hey sponsor and pay for and publish thensel ves.

THE COURT: Ckay.

MR. BENHAM  Thank you.

THE COURT: Thank you.

M. Zi mrer man
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MB. ZI MMERVAN.  Thank you, Your Honor. Good
afternoon. My it please the court.

As the court is aware, what 3M has really brought
here is a notion not just for additional discovery from
Augustine, but what the notion is is a notion to reopen
di scovery, not just wth respect to the deposition that this
court has already granted | think four additional hours on.
O course, that's not been taken up or has not been
scheduled at this point. But it is -- it's a notion to
reopen discovery unilaterally. And I think that this court
is aware that Rule 16 and Rul e 30 addressed these, but |
think that Judge Schiltz really outlined the issue in a very
conplicated case that was before himl think in 2012. Land
O Lakes, which is cited in our papers, involved a very
conplicated environnental case, multiple defendants,
conflict-of-law anal ysis, and at one point there was a
notion for to reopen discovery. And Judge Schiltz said that
"In every case, and particularly in every case involving an
ongoi ng environment al cl eanup, evidence that one side or the
ot her mght find hel pful may cone to Iight after the cl ose
of discovery. But for courts to adjudicate cases with sone
senbl ance of efficiency, the record cannot be an ever-noving
target. At sonme point the record nust hold still and a
court nust be able to decide the case based on the record

before it."
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Now, I would like to point the court to what is
likely to happen here if defendants' notion is carried. W
are going to delay Daubert notions that we are three weeks
away fromfiling, because we are just not going to be in a
position for either side to be making ful sone chall enges to
the experts that have been di scl osed who may or may not need
to update their reports. W have notions. W have
responses. We have replies. | think that we have got three
days now set aside on three different court cal endars to
here these notions in October. There is alnobst no way that
the trial date of February 26 can possibly stick if
defendants are allowed to unilaterally reopen discovery, not
just for additional tinme for deposing Dr. Augustine, but to
do this additional discovery of these additional hospitals.

Now, Your Honor had sone questions about the
nature of the -- of this Orthopedic Review journal. | do
know a few things | think that may provi de sone additiona
information. It is ny understanding that the Othopedic
Revi ew journal has a board of editors and reviewers, all of
t hem have nedi cal degrees and specialty in orthopedic
surgery, and, as | understand it, the acceptance rate for
publication even in the online journal is |ess than
80 percent. So nost of the time these articles are
declined. Now --

THE COURT: |'msorry.
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M5. ZI MVERVAN:  They decline 80 percent of the
articles that are submtted.

THE COURT: Okay. So the accepted -- the
declination rate history is 80 percent.

MS. ZI MVERVMAN.  Declination rate is 80 percent.
apol ogize if I m sspoke.

THE COURT: Not the acceptance rate is an 80
percent.

MS. ZI MMERMAN  Exactly. So there are many tinmes
during the year that --

THE COURT: So sonething just over 20 percent --

M5. ZI MVERVAN.  Are accept ed.

THE COURT: -- are accepted.

MS. ZI MVERVAN  That's correct.

THE COURT: Ckay.

M. ZI MMERVAN.  And | can't represent to the court
what a peer-review acceptance rate m ght be for other
journals, but that's mnmy understanding with respect to this
Ot hopedi ¢ Revi ew.

Now, | wll also say that at the beginning of this
and during the neet-and-confer process the plaintiffs said
that we would take a position of not opposing at |east the
additional tine with Augustine on the condition of a couple
things. One, the plaintiffs want to have the opportunity to

cross-exam ne Dr. Augustine as well. W have questions
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about this article. It was just published for the first
tinme at the end of June. W have questions about how it was
that this device that had a warning on it in the late '80s
and early '90s about airborne contam nation and the risk of
i nfection, why was that warning taken off. The plaintiffs
want to know that. And we have had a total of about two
m nutes to depose Dr. Augustine at this point, because the
seven hours expired. At this point the only tine that's
been allotted has been allotted for 3M But we had said,
| ook, if you guys want to reopen this, as long as you are
going to give us open tine, equal tine with Augustine, with
any of these other fol ks, we won't oppose your notion

But another thing that's come up in the course of
t he depositions that have happened in the |ast six weeks, we
have | earned that one of the key scientists or experts that
def endants have proffered, Dr. Abrahamfrom St. Thomas, he
is not able to disclose to us any of the underlying data for
his report. |It's apparently been destroyed, was not
provided with his report, but he does say that sone version
of that report has been submtted to and accepted for
publi cati on some unknown place. And so -- and | have
mentioned this to Your Honor because it's clear that this
process has kind of just a self-fulfilling prophesy. |
mean, plaintiffs are certainly going to want to know what

exactly is this new version of Dr. Abrahamlis report, what
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are the facts that are underlying that report, if they can
be di scovered or have those been destroyed as well. And
that's certainly going to be relevant for, again, Daubert on
general causation. | assune that Dr. Abrahamw || be

di scl osed on specific causation as well. And all this to be
done in the next six nmonths. So | think that it's really

i nportant that we just think about what the inpact is on the
schedul i ng order here.

A coupl e of comrents with respect to comments that
opposi ng counsel had about the data that's been provi ded by
Ri dgevi ew. Ri dgevi ew has not provided the raw data. So
there is no debunking that has happened by 3Mat this point.
This is just their speculation that it's flawed. And
plaintiffs, as | said, have questions about this article as
well. But to the extent that the court has been told that
this is in fact the raw data that they have obtained from
Ri dgeview, that is not the case. The table that M. Gordon
put up on the ELMO, that is not the raw data. Additionally,
3M has had a draft --

THE COURT: So wait a mnute. Wat is it?

M5. ZIMVERVAN  As | understand it, the table that
he prepared or that he presented is their kind of concl usion
about what the data shows. |It's not the raw data that's
cone in fromRi dgeview. That has not been produced pursuant

to the subpoena. This is -- these are tables --
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THE COURT: What did Ridgeview-- what did
Ri dgevi ew produce?

M5. ZI MVERMAN  So Ri dgevi ew produced a nunber of
different tables and other information, but not the full raw
data of all the trials that were -- that were conducted by
Augustine and by Ridgeview So, | nean -- and that's ny
understanding. |If the court is interested in additional
i nformati on on specifically what Ri dgevi ew has produced thus
far, we are happy to provide that, but it is ny
under standi ng that they do not have the raw data at this
poi nt.

3M has had a draft of the paper at issue. Dr.
Augustine's new paper has been in their possession for
nearly two years. They did ask questions of Dr. McCGovern at
his two-day-1ong deposition in early January. Dr. MGCovern
absol utely stood by the published paper that we have cited
to and that plaintiffs' experts have cited to in their
prepared witten expert reports. But Dr. Augustine --
pardon nme. Dr. MGovern had sone questions posed to him
about this potential draft paper, that Dr. Augustine wanted
himto join himon as a coauthor and Dr. MGovern decli ned,
but that doesn't -- that doesn't inpact the viability or the
reliability of the testinony that was provided by Dr.
McGovern under oath about the results of his study.

Now, Dr. Sanet did not agree to any of the
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conclusions that M. Gordon has offered to the court today
W th respect to dependency on his -- or on this new
Augustine article in offering his opinions. Plaintiffs’
experts were all disclosed on March 31st, including Dr.
Sanmet. None of them have provided suppl enental reports.
They all stand by the reports that they submtted. This
publication was only --

THE COURT: \Which does not include this
publication because it didn't exist.

M5. ZI MVERVAN  Exactly. It couldn't have.

And, certainly, the plaintiffs' experts revi ewed
it in passing. | think that it had been avail able at the
time of Dr. Sanet's initial deposition for something Iike 12
or 13 days. He was deposed | think on the 11th of July.

But somewhere around there. So he read it in passing and he
had sonme questions posed to him but as the portion of
the --

THE COURT: So when you get to trial, are you
going to be offering this study?

M5, ZI MVERVAN.  No, we won't. | would like to
know sone nore about this study, but our experts have said
they've read it, it's interesting to them but they stand by
the opinions that they offered in their report that they' ve
been deposed about.

THE COURT: And will your experts have anything to
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say about this in their testinony?

M5, ZIMMERMAN At this point they -- no. | don't
know enough about the study, but what | do know is that our
experts offered their opinions in witing on the 31st of
March. They stand by those opinions. They do not include
t his new Augusti ne study, and they -- they have renmai ned
unwavering in the opinions that they offered supportive of
plaintiffs' clains.

THE COURT: Well, right, which, as | understand
it, there's nothing inconsistent between this study and
their opinions. So ny question, though, is let's say for a
nmonment that | deny the defendants' notion. WIIl they be
sandbagged at trial when your expert gets up and says, oh,
by the way, this other study that cane out after ny
March 31st report --

MS. ZI MVERVAN  No.

THE COURT: -- supports what | said 100 percent,
and now not only is it this McGovern study, but we have got
Augustine, and the two together prove beyond all doubt that
this is the case?

M5. ZI MVERVAN  Ri ght.

THE COURT: WI I that happen?

M5. ZIMMERMAN.  No, it will not happen. As an
officer of the court and as a nenber of the co-lead for the

plaintiffs in this case, we are not going to be offering
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this study, particularly given when it's been disclosed in
this process.

Now, it's possible that there could be sonme new,
you know, Center for Disease Control or if there was a
recall or there's many things that coul d happen. And
t hi nk that Judge Schiltz in his Land O Lakes' opinion
recogni zed as nmuch and said, look, this is kind of a noving
target and science is sonething that is always devel opi ng
There may be things that conme up al ong the way, but
plaintiffs are certainly prepared to stipulate right now
that we are not going to rely -- our experts have not relied
on this study up to this point. W wll not be offering
testinmony about Dr. Augustine's new publication that cane
out in June.

You know, the last few remarks that | woul d have,
and then unless the court has additional questions, you
know, | think that it's pretty rich to hear a ghost-witing
al l egation from3Mgiven the, | nmean -- and Your Honor is
aware that this is perhaps sonething that happens fromtine
to tine, but one of the big focuses of the depositions over
the last six weeks has been, well, and really the
depositions for the |ast two years, has been 3Ms
i nvol venent with the Sessler/d nmsted study, because this is
a study that 3M has pointed to for the past six years,

wal ki ng around the country telling all the doctors this
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device is super, super safe, everything is tested. And then
you know how many of their 13 experts point to the
Sessler/d nsted study? One. Now, that's because 3M

ghost-wote it and it's because there is flaws in their

study, and we will get to that |I suspect at trial, but this
is athing that -- this process is going to be evol ving.
There are people that -- you know, industry gets interested

in researching and supporting studies that |ook into the
safety and efficacy of their devices. | assune that that's
what Dr. Augustine is doing. Certainly, that's what 3M
represents that they have done. But particularly given that
Your Honor has said we don't get to tal k about Hot Dog, we
continue to have sideshows about this Augustine issue, you
know, two years | think fromthe very first tine | was in
front of you on an Augustine deposition notion and we are
still not done with it. And the plaintiffs would just |ike
to get past this. W have good solid experts who have done
particle testing, who have done conputational fluid dynam cs
anal ysis, who are prepared to stand on the reports that they
have of fered, that they have been deposed on, and they are
supportive of plaintiffs' clainms in this case.

So we woul d respectfully submt that the
def endants' notion be denied and that if it is granted that
plaintiffs be granted equal tinme at any of the depositions

that are schedul ed by defense counsel such that we are not
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prej udi ced.

THE COURT: Let ne just nmake sure | am
under st andi ng exactly what you are saying. So when M.
Gordon tells ne that the study has been injected into the
evi dence, you are saying it's only by reason of questions
t hat he asked?

MS. ZI MVMERVAN  That's correct.

THE COURT: Ckay. Anything el se?

M5. ZI MVERVAN.  That's all, Your Honor.

THE COURT: Thank you.

Anyt hing el se, M. Gordon?

MR GORDON:  Yeah.

| amsorry to do this, Your Honor, but | nust

correct -- Ms. Zinmernman was not present at the Samet
deposition. She may be unaware. It was not injected by
guestions that | asked. It was injected by the plaintiffs.

The plaintiffs, according to Dr. Sanmet's testinony,
plaintiffs'" counsel provided Dr. Sanet prior to the
deposition with a copy of the publication. Dr. Sanet
brought it up first. Dr. Sanet -- and | -- you know, the
idea that plaintiffs aren't going to -- aren't going to go
there, I think that we will not be offering testinony, how
do you unring the bell? Unpronpted, | was aski ng hi mabout
t he McGovern paper and he says, "And then, of course, since

the McGovern paper there has been a second report that
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essentially corroborates the findings in other hospitals.
Wth two papers that corroborate each other, | think the
i kelihood that both are fal se positives di mnishes.”

THE COURT: \What about Ms. Zimerman's offer to
stipulate that they are not going to rely on this at trial?

MR GORDON:  Unl ess they are withdraw ng Dr.

Sanet, Dr. Jarvis and Dr. Stonnington, all of whom brought
it up --

THE COURT: Sua sponte all three of thenf

MR GORDON:  Yes. Well, in Jarvis' case it was on
his Iist of additional materials considered and we went
through that. | don't know if that would suap it, but --
and I wasn't at Stonnington's, so | shouldn't be nmaking
representations about howit first came up. M
understanding is that he's the one who brought -- but | may
be m staken. But | was at Samet's and | know, because | was
really, you are really going to go there, Dr. Sanet. |
nmean, that was ny reaction. You are kidding ne.

This notion -- | think counsel said that these are
not the raw data from Ri dgevi ew or sone such thing. That's
a Ri dgeview Bates nunber. RMC. RMC total joint infection
rates. | don't know what -- why these aren't the raw data.
These are the nunbers. These are the exact nunbers that Dr.
Augustine used in his publication. By the way, Dr.

Augustine has had this on his website for, you know, a year
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or two, again, using the exact sane nunbers, although at

| east he was honest enough on the website to say that it was
knee infection only. Those are the Ri dgevi ew data. But

t hat underscores ny point. |If they are going to get up and
tell this court those aren't the data, we don't know what
these are, we don't know where these are coming from okay,
that's why now it becones critical we take a deposition of
sonebody, you know, a 30(b)(6) of Ridgeview, to find out
what this docunent is, where, you know, where this cane
from l|ay the foundation

We are not asking for a delay. W don't believe
there needs to be a delay in the Daubert hearing. If we
can't get the discovery done intinme to present it to the
court for consideration in a tinely manner, well, then we
don't. Frankly, I think we have enough -- anple evidence to
denonstrate the frailty of the plaintiffs' experts
opinions. But if we get past -- if Daubert is denied and we
are going to trial, we need the evidence. W need to be
able to -- and this isn't just sone sort of peripheral, you
know, non-party study that canme out.

THE COURT: But | guess |I'mnot follow ng why a
stipulation or even an order of the court that this
Augustine study is sinply not in evidence, it's not a --
it's not athing, it's not admssible, it's not going to be

relied upon, can't ask about it, it's not going to be an
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issue at trial, why isn't that enough to give you whatever
you need regardi ng the Augustine study?

MR. GORDON: There are two -- there are two
aspects to that. One is the aspect of how do you unring the
bell with Dr. Sanmet? He's already --

THE COURT: You are not unringing anything. The
jury hasn't heard the testinmony. And the order wll
presumably cover or the stipulation would cover that that
part of Sanet's testinony will not be presented to the jury.
Period. End of sentence.

MR, GORDON: | understand -- well, | understand
what you are saying, but what would be in effect asking Dr.
Sanet to ignore sonething that he has already read,
consi dered and vol unteered as bei ng strong corroboration for
t he essence of his opinion, the essence of his opinion
And, frankly, the essence of this case is that the McGovern
study shows, you know, an increased odds ratio of 3.8 when
you switch fromBair Hugger to HotDog. That's the
underpinning of this entire case. It's the underpinning of
Dr. Sanet's testinony. He's already read it. He's already
said this strongly, you know, this provides strong
corroboration. It's, you know, it makes -- one
observational study. | mean, he concedes not very -- it's
not very strong data. Two, now you got strong. So you are

asking himto --
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But the flip side of the coinis we need to use
t he Augustine study. Wwy? Because Dr. Augustine is the
epi center of this case. Dr. Augustine is the raison d étre
of this case. Dr. Augustine is the one who went to
plaintiffs' |awers and said, hey, let's get going on a
lawsuit, | wll wite it, I will ghost-wite a guide for
you, you can put your nanme on it. Dr. Augustine is the one
who fonented these, all the studies upon which they rely.

He has -- Mark Al brecht had his hand in them Mark Al brecht
wote them Mark Al brecht did the statistical analysis.

And of critical inportance, not only will we -- what these
Ri dgevi ew data show and what | suspect the other two
hospitals will showis the extent to which Dr. Augustine and
M. Albrecht will go to manipulate the data, to cherry-pick
it, to manipulate -- to twist it and mani pulate it to cone
up with a result that | ooks pretty conpelling, and they did
the same thing in MGovern

THE COURT: Let me ask this question. Wen was
the first tinme that you knew the identities of Centers 1, 2
and 3?

MR GORDON Centers 1 and 2 woul d have been
relatively early on, because it was in a draft -- draft
paper that appeared to be by Dr. Gauthier. So we knew t hose
identities. |In fact, that's why we began pursuing discovery

from Ri dgevi ew, because that was specifically one of the

RENEE A. ROGGE, RMR- CRR
(612) 664- 5107




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

35

things -- one of the tasks that M. Al brecht agreed to
performafter his -- after he | eft Augustine's enpl oynent,
was conpleting the -- | think it was referred to as the
Waconi a st udy.

THE COURT: And so when you started seeking or
pur sui ng di scovery from Ri dgevi ew, could you not have al so
sought it fromthe Nassau Hospital and whatever the third
one was?

MR, GORDON.  Knowi ng, yes. W didn't learn the
identity of Nassau until -- well, that's a long story, if
you are interested in it. The Nassau didn't becane --
didn't beconme -- first of all, that first draft, there were
three -- three centers. It was R dgeview, the St. Croix
Val | ey and t hen Wansbeck General Hospital. Wansbeck Genera
Hospital. Does that nanme ring a bell? That's actually Dr.
McGovern's, the hospital there, but in the McGovern papers
it's described as Northunbria Hospital Trust. The specific
hospital within the trust was Wansbeck CGeneral. So what
Augusti ne was doi ng was taking the data from McGovern and by
changi ng the nane of the center it nmakes it | ook |ike, wow,
now there are three big, you know, big centers conpletely
different than Northunbria that are comng with up these
same nunbers. But he dropped Wansbeck. And by the tinme he
had ghost-written it for hinself and Dr. McCGovern, it was

just unidentified Centers 1, 2 and 3. W al ready knew by
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correlating the nunbers what 1 and 2 were. W had no idea
what 3 was until Augustine's deposition

But the point of all this, Your Honor, this isn't
stuff that's peripheral. This isn't, you know, this isn't a
groundwat er contam nati on case where, you know, a public
entity, you know, periodically is doing additional
groundwat er testing and sonebody wants to do nore di scovery
about that. This is -- at the heart of this case is
scientific fraud. At the heart of this case is scientific
fraud done by Dr. Augustine and his mnions. For -- for
conpetitive purposes he weaponized litigation, he weaponized
science, and it is central to this litigation

THE COURT: Al right. Well, et me -- whether it
is or isn't, you have known that since before there was an
MDL, because |I had the issue as a m scellaneous case with
Wal t on and Johnson. Before there was an MDL, you knew t hat
it was Dr. Augustine at the epicenter of whatever it is that
becanme the MDL. And that's why | asked about when you knew
about these other centers. Wy has that discovery not been
pursued until now after discovery is cl osed?

MR. GORDON.  Well, two sinple reasons. First of
all, I was very happy with the discovery we had going into
t he expert deposition, particularly, Dr. Samet's deposition
It was plaintiffs who injected that. | was, honestly, Your

Honor, | was stunned.
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THE COURT: Gobsmacked? Were you gobsmacked?

MR, GORDON. | was gobsmacked. Indeed |I was, Your
Honor .

| nmean, seriously, we had had a di scussi on anpngst
oursel ves about it. Do you think they are -- they are going
to use Augustine. And | was wong. M -- ny view was no,

there's no way. They know what a fraudul ent study it is.
There is no way they are going to showit to their experts.
There is no way their experts are going to say one word
about it. And when out of nowhere Dr. Sanmet starts talking
about this new study, | was gobsmacked. And there's no --
well, they are not -- they are the ones who gave it to him
and he's the one who said this. Now, you know --

THE COURT: Ckay.

MR GORDON:. So it -- it really is a centra
issue. And, A it can't be cured just by, you know, well,

we won't talk about it. W need to talk about it, because

it's part of -- it's the whol e nodus operandi of Dr.
Augustine. And, two, | nean, how do, well --
THE COURT: kay. | think I --

MR. GORDON.  Thank you, Your Honor.

THE COURT: | think | got all the points.

MS. ZI MVERMAN.  Your Honor, if | may, just one.

M. Gordon has now showed, again, this -- the idea

that this docunent from R dgeview -- it is certainly a
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Ri dgevi ew docunent, but raw data is |like -- it is |ike an
Excel spreadsheet, where there is entries for every single
patient. So that's not what he is showing you. That's a
summary of raw data, perhaps.

THE COURT: But prepared by Ri dgeview, correct?

M5. ZI MVERVMAN  Exact | y.

THE COURT: Not by the | awers?

M. ZIMVERMAN. | think that that's right. And so
| may have m spoken.

THE COURT: Ckay.

MS. ZI MMERMAN | apol ogi ze. But we do not have
the raw data yet.

And, again, with respect to Dr. Sanet, he said a
strong corroboration, but it's for the opinion that he had
already fornmed and provided in this case, so --

THE COURT: And do you have any infornation
regardi ng who brought it up first? Wether Dr. Samet or M.
Gor don?

MR BENHAM | don't. | don't, Your Honor. | was
at a different deposition that day.

THE COURT: COkay. And the deposition transcript
is or isn't something that's before ne or in the record
sonewher e?

M5. ZI MVERVMAN. | believe portions of it are

attached to our response, and | think portions of it are
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al so attached to M. Gordon's response. | nean, | think the
issue is that the plaintiffs' experts are kind of damed if
they do and dammed if they don't, if you will pardon ny

| anguage. | nean, if we don't -- if we don't provide them
you know, these collective experts with the new study or
whatever it is, then they will say that it's not a conplete
or, you know, they don't have a conplete picture of what's
out there; and if we do provide it, then they say, well, you
relied on it and, you know, now the bell can't be unrung.

THE COURT: Ckay.

MS. ZI MMERMAN  So, you know, fromthe plaintiffs
perspective they put off this Augustine deposition till the
very | ast day of discovery and this is a risk that they
t ook, so --

THE COURT: Ckay.

MB. ZI MVERVMAN.  Thank you

THE COURT: Which reminds ne. I'msorry. One
nore question for you, M. Gordon. Wat's the story on
t hese other four hours that haven't been taken yet? They
are going to get taken?

MR GORDON.  Yes, Your Honor.

MS. ZI MVERVAN  Not schedul ed

MR. GORDON. Part of the reason they weren't taken
i mredi ately was we had 20 expert depositions to get done in

a very short period of tinme. But, nore inportantly, once we
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found out, once we saw that it was actually published, we
saw what was going -- oh, and the third thing was we were
trying to resolve the confidentiality designation of the
Ri dgeview issue. It was a notion before Your Honor. So
we -- we del ayed --

THE COURT: Al right.

MR GORDON -- so we could have our ducks in a
row before we did that.

To Your Honor's question about the -- about the
Sanmet transcript, there's only a portion of it -- | believe
it's Exhibit 2 to Ms. Davies' affidavit, but beginning on
page 30 | asked him --

THE COURT: COkay. | just wanted to know if | had
it and, if so, where. You just answered that.

MR, GORDON. Okay. |I'mnot sure it's the ful
cont ext.

THE COURT: Ckay.

MR. GORDON.  So we woul d be happy to submt the
full transcript.

THE COURT: Al right. So let's talk for a nonent
about scheduling a hearing on the issue regarding contact
with treating physicians. | have two dates that Theresa has
given me. One is Monday, August 28th at 10:00 a.m or
Friday, Septenber 1st at 10:30 a.m

Do the parties have a preference?
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M5. DAVIES: Either would work for defendants,
Your Honor. W prefer the 28th, if that's possible.

M5. ZI MVERVAN  And | think that works for us as
wel |, Your Honor.

THE COURT: The 28t h?

MS. ZI MMERVAN  Yes.

THE COURT: Ckay. The 28th it is at 10:00 a.m

Now, what -- | don't know. \What's today's date?
Today is the 17th?

MS. ZI MMERMVAN  Yes.

THE COURT: Does that give us enough tine to
actually let the rules play out, or do you need a scheduling
-- a briefing schedule of sone sort that's different than
what the | ocal rule provides?

M5. ZI MMERVMAN. | think we need a departure
because we have only got, what, 11 days.

THE COURT: Right. So that would be 14th, and
today is already the 17th. OCkay. So who is -- who wants to
do what ?

This is your notion to allow contact with treating
physicians? |s that a correct statenent?

M5. DAVIES: Yes, we are the parties that are
seeking that relief.

THE COURT: Okay. And when can you get a neno

done?
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M5. DAVIES: By the end of next week or middle of
next week?

THE COURT: Well, let's put it this way. There
are 11 days now between today and the 28th. Correct? Have
| counted that correctly? So if we cut that in half, you
get five and a hal f.

M5. DAVIES: kay.

M5. ZIMMERVAN  So if it was |ike noon on the
23rd, maybe?

M5. DAVIES: We will get the nenop in whenever Your
Honor needs it.

THE COURT: Let's say you get your nmeno in by the
22nd and the plaintiffs get theirs in by the 25th. Does
t hat wor k?

M5. ZI MMERVAN:  Yes, Your Honor.

THE COURT: Does that work for you, M. Davies?

M5. DAVIES: Yes. Thank you.

THE COURT: Ckay. And that will nean Chad will be
wor ki ng on the weekend to be prepared to prepare ne for a
hearing on Monday the 28th at 10: 00 a. m

M5. ZI MVERVAN:  Thank you, Your Honor.

THE COURT: Ckay. Thank you.

MS. ZI MVERVMAN.  Sorry about that.

THE COURT: As to the current notion that's Docket

Entry 623, | wll take that under advisenent. | wll issue
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an order shortly, hopefully very shortly.
And we are in recess.
M5. DAVIES: Thank you, Your Honor.
MR. GORDON.  Thank you, Your Honor.
THE COURT: Thank you.
(Court adjourned at 2:25 p.m, 08-17-2017.)
*  x *
|, Renee A. Rogge, certify that the foregoing is a
correct transcript fromthe record of proceedings in the
above-entitled matter.

Certified by: /[/s/Renee A. Rogge
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