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PROCEEDI NGS
I N OPEN COURT

THE COURT: Let's call this matter.

THE CLERK: Miltidistrict Litigation 1431, In re:
Baycol Products. Please state your appearances for the
record.

MR. ZI MMERVAN:  Good norning, Your Honor. This is
Bucky -- Charles Zimerman for the PSC.

THE COURT: Good norni ng.

MR. LOCKRI DGE: Good norning, Your Honor. Richard
Lockridge for the PSC.

THE COURT: Good norni ng.

MR. HOPPER: Good norning, Your Honor. Randy
Hopper for the PSC.

MR. ARSENAULT: Good norning, Your Honor. Richard
Arsenault for plaintiffs.

THE COURT: Good norning.

MR. BECNEL: Daniel Becnel for the plaintiffs.

THE COURT: Good norni ng.

MR. BRANCH: Good norning, Your Honor. Turner and
Margaret Branch for the plaintiffs.

THE COURT: Good norni ng.

Anyone el se want to be introduced?

MR. RAITER  Good norning, Your Honor. Shawn

Raiter also for the PSC.

LORI A. SIMPSON, RMR- CRR
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THE COURT: And?

M5. DAILEY: Deanna Dailey for the PSC.

THE COURT: Good norning.

MR. BECK: Good norning, Your Honor. Phil Beck
for Bayer.

THE COURT: Good norni ng.

MR. HOEFLI CH: Good norning, Judge. Adamr Hoeflich
for Bayer.

THE COURT: Good norni ng.

M5. WEBER: (Good norning. Susan Wber for Bayer.

THE COURT: H, Susan.

MR. SIPKINS: Good norning, Your Honor. Peter
Si pki ns for Bayer.

THE COURT: Peter.

MR. M ZGALA: Good norning, Your Honor. Janes
M zgal a for Bayer.

MR. MAGAZI NER: Good norning, Your Honor. Fred
Magazi ner for d axo SmthKline.

THE COURT: Good norni ng.

MR. McCONNELL: Good norning, Your Honor. GQary
McConnel | from Bayer .

M5. FLORO. Good norning, Your Honor. Lisa Floro
from Bayer.

THE COURT: Good norning.

MR. GRASTY: Good norning, Your Honor. Janes

LORI A. SIMPSON, RMR- CRR
(612) 664-5104
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Grasty for daxo SmthKline.

THE COURT: Good norni ng.

M5. VAN STEENBURGH: Good norning, Your Honor.
Tracy Van Steenburgh for 3 axo SmthKline.

THE COURT: Good norni ng.

Before we nove into the agenda here, | should note
to both sides that | have appointed Ms. Steenburgh --

Ms. Van Steenburgh to a court conmttee. |It's one of our
nost prestigious commttees. She's practiced before nme for
a nunber of years and it has nothing to do with the Baycol
litigation. So | just wanted to give transparency to that.

M . Zi mrer man.

MR. ZI MMERVAN.  Good norning, Your Honor. It's
been sone tine since we have been formally before you.
Frankly, today I'mat a bit of aloss. | really don't know
what the intention of the Court is as to how to resol ve and
finish the business we've been working on for sonme tine in
this court. | think we're in our fourth year starting
al nost today. | forget when we got our transfer order.

THE COURT: That's correct.

MR. ZI MMERVMAN.  And we certainly did a ot of good
work at the beginning of this matter. W' ve done a |ot of
good work com ng through. W' ve settled thousands of cases
for alnost a billion three in dollars. The serious rhabdo

cases were resol ved.

LORI A SI MPSON, RMR-CRR
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W spent a trenendous anmount of tinme on discovery
and a trenendous anmount of tinme trying to resolve the rest
of the cases. | think we spent alnost the |ast year trying
to do that.

Frankly, 1 don't know where we left the track.
don't know if it's appropriate in open court to discuss it.
| woul d be happy to, but --

THE COURT: W'Ill do that in chanbers.

MR. ZIMMERVAN: | think the issue for us now, Your
Honor, is if there isn't going to be a resolution, an end
ganme, a packaging up of this MDL, which is what | think is
the appropriate resolution at this point in tinme, where do
we go from here.

| truly believe that our work for the nost part is
done, that we have discovered this case thoroughly, that we
have categorized at least a third, maybe nore, of the cases
that remain before Your Honor so we sort of know what they
are in ternms of where they lie in terns of the types of
severity of injury.

W have presented generic experts. W have done
all of the things that we believe need to be done to secure
trial dates, to secure a platformfor which trial dates can
occur in the transferor court.

Nobody likes to see an MDL, honestly, break up and

have thousands of cases going back. But if you can't

LORI A. SIMPSON, RMR- CRR
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resol ve those cases, you have two choices. You can continue
t hrough process and process and process and process to
basically individually wear out the litigants and use the
force of dollars and pressures that a corporation can exert
agai nst an individual claimant and see if they'|ll give up or
you can send them back to --

THE COURT: Let ne ask you this question. You say
that, but at sone point sone judge sonmewhere will be doing
that. So what is the --

MR. ZI MMERVAN. Well, here's the difference, Your
Honor. | guess here's the difference. Wen you send the
case back to a transferor court, that transferor court wll
then ook at the case as an individual matter dealing with
the counsel that are responsible for the case, plaintiff's
| awyer and the defendant's | awer, be they |ocal, be they
national, and then they will resolve through whatever neans
that court wants and the parties choose to effectuate to
either reach a resolution or a trial, they try the case.

| just don't feel that you can continue to apply
categorization, requirenents of nore filings --

THE COURT: Well, let's back up. Not even dealing
wi th categorization, because | think that's out the w ndow
because Bayer has said that's not necessary and it's a waste
of time, everyone's tine and noney, to even be consi dering

that. And so the question becones let's get back on the

LORI A. SIMPSON, RMR- CRR
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pretrial discovery stage and do the discovery that each and
every case would have to do anyway and then --
MR. ZI MMERMAN. That's the question.

THE COURT: Well, why is this any different than

PPA?

MR. ZIMMERVAN:  I'mnot involved in PPA, so |
can't speak correctly to PPA. | can speak to --

THE COURT: | can tell you that they have done al

t he discovery, they have had a Daubert hearing, they've had
case-specific discovery, and cases are being remanded. That
doesn't stop cases from being remanded. They are just ready
to go back.

MR. ZIMMERVAN. So let's break it down. The first
question is Daubert, should there be Daubert in this court;
and if so, what's the effect. That's the very first
questi on.

| say to this Court that we're not tal king here
about a Daubert where there is no question about -- well,
we're not tal king about the type of science for which there
is scientific disconnect.

W' re tal king about a nuscle danage case for which
t here has been no question throughout the course of this
l[itigation that Baycol can cause. They've settled thousands
of these cases. There really is no intellectual question.

The second part of that is what about sonething

LORI A. SIMPSON, RMR- CRR
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| ess than rhabdo. | think it's very clear that the science

provides that there is no question that Baycol can cause

damage to nuscle that is -- that does not approach, does not
end up at rhabdo. |If there's a legitimate scientific
question there, | don't know what it is.

But let's assune there is for the nonent. The
Court could have a Daubert hearing, but the question then
beconmes is there universal acceptance of that Daubert. |
think the jury is wde open on that.

| know in Propul sid that issue never got resolved
because even though there were Daubert hearings, there was
never a decision that those Daubert findings -- now, again,
we have a different kind of causation there, a whole
different kind of mechanism but those findings were
universally applicable in the transferor courts. That issue
was never deci ded by Judge Fall on.

So | think you have that question of do you need
them and if so, do they help the transferor court. The
second question you asked, | think inplicitly, was should
you have case-specific discovery --

THE COURT: Well, let nme answer -- throw out sone
answers to you. |If there are issues dealing wth Daubert, |
think this Court should hear them and nost definitely they
will be useful to the transferor courts.

MR. ZI MMERVMAN.  And, Your Honor, if that is your

LORI A. SIMPSON, RMR- CRR
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position, then we'll have to have Daubert hearings. | don't
believe there is a universal -- there is a real question of
that, but if the Court believes there is based upon the
science that has been presented --

THE COURT: Well, whether or not there's -- |
don't know if there is. The defense may not raise any
i ssues that causes any problens. |'mjust saying if there
are issues, if there is going to be a Daubert hearing, then
|"'mthe one that should hear it.

MR. ZI MMERVMAN. But all I'msaying is to what end,
because is it universally applicable. |'mnot arguing --

THE COURT: It's advisory. Certainly if I rule in
your favor, I'msure that you will be pounding the table
telling the judge that he or she should accept ny ruling.

MR. ZI MMERVAN:  Actually not, Your Honor, because
it's not up to nme when they go to the next court and the
transferor --

THE COURT: |'m assum ng that you have sone cases.

MR. ZI MMERVAN:  Yes, certainly. Well, certainly.

Taki ng Daubert aside -- we can have Daubert hearings. |
don't think they're necessary. | don't think they're going
to advance the cause. | don't think it's going to be that
hel pf ul .

THE COURT: | understand that, and |I'm saying |

don't know if there is any issues. M. Beck may stand up

LORI A. SIMPSON, RMR- CRR
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and say the science is there, you' ve presented the necessary
people that they're not going to challenge that and that's
not an issue for this Court.

MR. ZI MMERVAN: It doesn't seemthat's where
they're going, but --

THE COURT: | don't know.

MR. ZI MMERVAN:  So then the next question is this
one of individual case-specific, client-specific,
doctor-specific causation. | don't think that's the job of
the transferee court, Your Honor. It is a matter of -- you
know, the question is where do you draw the Iine on what is
to be done in the transferee court versus what is to be done
in the transferor court.

| personally have never been involved nor am
aware -- again, I'mnot involved in PPA -- where the
transferee court requires plaintiff and defendant to fully
di scover the case-specific causation in the VDL court. |
don't think it's a good use of tine.

Certainly fromthe Plaintiffs' Steering Commttee
point of view -- these are not our clients. W are doing
case-specific stuff. So what we're going to have to do is
each tinme there's a case-specific we've got to contact the
case-specific lawer, the lawer on that particul ar case,
and he or she then has to present the discovery and sit for

t he deposition and/or the discovery because these are very

LORI A. SIMPSON, RMR- CRR
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case specific. Pretty inefficient to do that in
M nneapol is, M nnesota, Your Honor.

| propose and | support the idea of doing that
back in the transferor court. | think that would be the
best place to do it and the place where it would be nost
efficiently done and where it would be done under the |oca
rules of that court and the local laws of that jurisdiction.

So when you get into the case-specific stuff |
believe, quite honestly, it's just an attenpt by Bayer, who
has total containnment of all of the cases herein, to
continue to hanmer away on each specific case, causing each
particular plaintiff to have undue hardship to conme into
M nnesota --

THE COURT: To give you an exanple, you tal k about
this and 1've heard -- | don't nean to stop you, but | want
to get to sone of these issues and you can address them
ot her than repeating what |1've heard for the |ast year.

Judge Rothstein in her case managenent order
dealing with depositions, | think it's case managenent order
nunber 6, D, she says, she orders, Defendant shall be
entitled to conduct a total of ten depositions as part of
their case-specific fact discovery of each case transferred
to this court. For purposes of this order, treating
physi ci ans shall be considered fact witnesses. Absent

agreenent by the plaintiff, defendants may apply to the

LORI A. SIMPSON, RMR- CRR
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Court to conduct further depositions only upon a show ng of
good cause and the specific identification of the individual
or individuals sought to be deposed. The deposition of each
plaintiff shall be limted to seven hours actual deposition
time absent agreenent or further order of this Court upon a
showi ng of good cause. Depositions of all other
case-specific fact witnesses shall be [imted to four hours
of actual deposition tinme unless defendants can show a need
for additional tine to conduct a particular nonparty
deposition. And it goes on. So it's there.

MR. ZI MMERMAN. That's --

THE COURT: And there are hundreds of cases that
have gone through the process and that are being remanded
for trial.

MR. ZI MMERMAN.  Your Honor, if it is your will to
have ten case-specific depositions, up to ten --

THE COURT: Please don't put words in ny nouth.
|"mjust saying in her order that's what she ordered in her
case. She's had a Daubert hearing. She's now doing case
speci fic and cases are being remanded. It wasn't a
situation where they stopped the plaintiffs from having
their cases litigated. It just got the cases case ready and
| guess --

MR. ZI MMERVAN. It's one way of --

THE COURT: | amgoing to hear ny words from

LORI A. SIMPSON, RMR- CRR
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M. Beck repeated to ne again about what | said early on in
this case. And so that's where we're at.

MR. ZI MMERVAN:  Your Honor, | nean, if that's the
position of this Court, you know, I'msitting here arguing
against a position that the Court believes is the
appropriate one. | don't think it's the appropriate one.
do not think MDLs should or are set up to do case-specific
di scovery. | believe that is the responsibility of the
trial court. Judge Rothstein has done it differently. This
Court apparently is deciding to do it differently. | think
what you're really --

THE COURT: | haven't deci ded anything.

MR. ZI MMERVAN:  You are certainly |eaning that
way, that's what |I'm feeling.

THE COURT: Can't | be the devil's advocate? | am
going to do the same thing with M. Beck.

MR. ZI MMERVAN: | beg your pardon.

THE COURT: But |I'mthrow ng out the issues that |
have to decide and so --

MR. ZI MMERVAN. Vel l, let's play out that
scenari o, Your Honor. Let's assune we adopted a Judge
Rot hstein type of nechani sm here, a procedure. The
deposition notices will go out and the plaintiffs' |awers
around the country with the cases will have to nake sone

very interesting decisions about how much di scovery Bayer

LORI A. SIMPSON, RMR- CRR
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wants themto put forward and how nmuch they're willing to
respond to; and it wll unfold and it will be a long
process, it will be conplicated, and it will be adm ni stered
here.

THE COURT: Well, the nunber of depositions, isn't
that where the PSC cones and gives the Court guidance of --

MR, ZI MMERVAN:  Sure.

THE COURT: -- how many depositions? You' ve told
me that we've got the different categorizations and you can
figure out, well, for a case that may be worth a thousand
dollars you're not going to take ten depositions.

MR. ZI MMERVAN: That's ny point, Your Honor.

THE COURT: Well, why would you --

MR. ZI MMERVAN. O course they will. Wy wouldn't
t hey?

THE COURT: Wiy wouldn't you submt to nme what the
appropriate nunber of depositions would be on certain cases?

MR. ZI MMERMAN. Let's | ook back. Hi story has been

a good lesson for us. W did the categorization. | stood
up and | said to the Court, I'"'mgoing to take a bold step,
Your Honor. |[I'magoing to come forward and | amgoing to sit

down with Adamr and the defense side and try and cone up with
a categorization plan where we can get sone sinplified
answers to what do we really have here. And let's | ook at

what that process resulted in. They never were satisfied

LORI A. SIMPSON, RMR- CRR
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with the reports. W --

THE COURT: |'m asking you this. Wy wouldn't --
why can't you as the PSC when |'m setting down the ground
rules for the nunber of depositions, the hours to be taken,
why woul dn't you be able to venture to the Court to say that
cases that have been earmarked for Category 4 or 5 are worth
a thousand dollars, Your Honor, and therefore these cases
were renmanded to the appropriate court, no nore than two
depositions woul d be necessary, one of the physician and one
of the plaintiff?

MR. ZI MMERVAN: Let's just look at that. A case
that's worth a couple of thousand dollars and you take the
deposition of a doctor and a wi tness and you've al ready put
in perhaps -- at least a third of them have put in a
case-specific report, you' ve not only burned the thousand
dol I ars, you've probably burned $5, 000, $6,000. Wuat |'m
saying to Your Honor is --

THE COURT: But wouldn't that happen --

MR. ZI MMERVMAN.  Don't know what they're going to
do back there, don't know what the judge is going to do back
there, don't know how they're going to handle it.

There al so was a nediation programin this Court
that is a condition precedent to sending them back where at
| east the Court through M. Renele's office or through

Haydock's office or through the Court's office is going to

LORI A. SIMPSON, RMR- CRR
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say, Folks, you' ve got a case here that's a B2 case under
the original categorization and there's no hospitalization,
but there's sone objective findings of nuscle wasting or
muscl e weakness. The demand is $12,500 or the demand is
32,500, whatever it is. Does it really nmake sense to have
this case discovered by taking three or four depositions?
Aren't we better off doing this, that, or the other thing?
Can't we reach a nutual neeting of the m nds?

The only way that's going to happen, Your Honor,
is if you don't have litigation fatigue cone between that,
that process, and the day of reckoning. If we allow
litigation fatigue to be the order of the day, if we allow
just nore process to be put onto the back of the plaintiff
in a case that we all agree is not a rhabdo case and is not
a big noney case, say sonething in the six figures or nore
category, and you're in federal court, don't we have a duty
to make that econom cally reasonable and viable or do we
just say, no, we'll just allow any procedure that the
def endants want that | can then conme in and seek protection
on?

But it nmakes no sense to set it up in a way like
Judge Rothstein did where you say ten depositions, seven
hours, but | have the right to conme into court and say on
this particular category of cases we should limt it to two

hours or we should limt it to two depositions.

LORI A. SIMPSON, RMR- CRR
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| think the tinme and effort spent in that will be
very self-defeating and I"'mtrying to conme up with a
procedure whereby an admttedly small value case is handl ed
in awy that a small val ue case can get justice wthout
being worn out by litigation fatigue.

It's just the reality of where we are, Your Honor.
Wen you take the big cases out of the case -- and we agreed
to do that -- and you have the smaller cases left, it seens
to ne it nmakes sone sense to invent procedures or agree on
procedures that can resolve smaller cases with | ess wear and
tear on the litigants and the Court than cases that are, you
know, death and rhabdonyol ysis cases.

M/ point to Your Honor is to try and direct sone
procedures, which is why | think sending it back to the
transferee court -- excuse ne -- the transferor court is
correct, where that reality on a case-by-case basis, not
statistically and not in the terns of hundreds of thousands
of cases, but two or four or six cases before a particular
district court can be | ooked at and said, You know, folKks,
it doesn't nake a |l ot of sense here to be spending all this
nmoney and all this time doing all this discovery when all
the plaintiff seeks is X and let's see if we can resolve it.

Now, if you can't resolve it, maybe you have to go
that way, but | think the litigant is entitled and | think

the district judge is entitled and |I think the defense

LORI A. SIMPSON, RMR- CRR
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counsel is entitled to have that discussion, just |like you
would with any case that canme before Your Honor.

Because what we're really tal king about now, Your
Honor, is not NDL, not common pretrial discovery, not the
kinds of things that are usable in every case around the
country, but things that are very specific to Ms. Jones
and Ms. Wthers', | guess is the nane we' ve used around
this courtroom case.

And |'msaying to Your Honor let's nmake it --
let's tailor it in such a way that it's really based upon
the reality of the case.

THE COURT: | can't imagine any case com ng before
me on a Rule 16 that | would tell the defendants that they
could not take any depositions.

MR. ZI MMERVAN. O course not, but what if they
cane in to Your Honor and said, Listen, M. Jones has what
we would call a B2 case, he has a doctor saying he has rea
muscl e damage, it didn't becone rhabdo, it lasted for six
weeks and he didn't go to the hospital, and the defense cane
in and said, You know, | want to take M. Jones' deposition,
M. Jones' doctor's deposition, Ms. Jones' deposition, the
children's deposition, and a couple of other treating
doctors' depositions.

It's their right, they have the right to do that,

but you sort of kind of have to | ook behind at why woul d

LORI A. SIMPSON, RMR- CRR
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they be doing that. Are they really trying to do that to
learn the facts and prepare for trial or are they really
doing that to talk M. Jones out of his case?

At sonme point we have to look at that reality,
Your Honor. Four years in the MDL, spent a lot of tine in
di scovery. Let's assune they put in a nedical report under
Rule -- is it 26? -- the nedical report and they've been
sitting around waiting to see what happens.

Most of the tinme end ganmes cone out of MDLs. Not
this one. And now the question before the Court is how
much -- how many deposition notices can they send out before
the other side is going to say, You know, it just doesn't
make any sense. | was injured, Bayer had a bad product,
Bayer shoul d be responsible, Bayer, you know, did this,
Bayer did that, but we can't afford to try the case.

|f the answer fromthe Court is we just play, but
we have to keep the rules and the rules are that they can
take ten depositions, you will find every case goi ng away.
If that's the result that we seek, we can set up enough
signposts along the road to give every plaintiff in the
country the nessage, Just go away. Bayer is never going to
face your case. They're just going to use all kinds of
procedures to keep you out of court. You know sonething --
| nmean, that's just sort of the reality.

W can lock the doors to the federal courthouse or
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we can nmake them very hard to open, Your Honor. |'mtrying
to make thema little easier to open in a case of nodest
val ue.

Cases are of nodest value not because they're
nodest cases, Your Honor. |It's because there's a billion
three of cases already been revolved. So it's not |ike we
can sit here and denean this DL as being full of a |ot of
smal | cases. That's what's left.

And | tried very hard for the last year to find a
mechani smto resolve those cases that are left. Bayer
doesn't want to do it. | guess it's their right. It
certainly is their right.

Now we have to say so what do we do about that.
Do we just keep litigating and litigating and litigating so
the cases go away or do we cone up with sonme way to do it
SO -- you know sonething, let's give thema trial?

If we were in state court, Your Honor, if we were
inasmller jurisdiction, if you will, they would go back
to trial dates. They would get judges in front of them and
they would all |ook at each other and say, M. Beck,

M. Zi mrerman, does this nmake any sense? Can't we get this
case resolved? If you want to try it, we can try it, but --

THE COURT: But that would be after discovery.

MR. ZI MMERVAN: It would be, Your Honor, but how

much di scovery, what's necessary, what's needed, what's
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appropri ate.

THE COURT: You forget that | was a state court

j udge.

MR. ZI MMERVAN:  No, | don't, Your Honor. That's
why | said it. | know very well you were a state court
j udge.

THE COURT: Exactly. And the discovery would take
its due course before --

MR. ZI MMERVAN: | understand. Under whose watch
is the question. It's under whose watch is the question |I'm
aski ng.

You know, experience teaches us that nothing is
easy in this MDL. W haven't had any easy issues, we
haven't. Sonetines you do. Sonetines you don't. None of
the stuff in this has been easy. Everything has been fought
over.

If we would have had a little easier tine comng
to agreenment on categorization or comng to agreenent on the
things that should be included in a Rule 26 report or com ng
to agreenent on al nost any of the issues that we had to
mar ch over over the last four years, | mght be before Your
Honor saying, You know, reasonable mnds will figure this
out, we'll figure out sonmething between the plaintiffs and
def endants that nmakes sense in a small case and we'll cone

before you and try and see if we can adopt that as our
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procedure. Unfortunately, today where we sit that's not the
way things are going. |It's hardball all the way. It's
hardbal | all the way.

And |'mjust saying to Your Honor if you've got
smal | cases left, don't we have a responsibility to tailor
sonet hing that takes into account the magnitude of the case
versus the desire for hardbal |l ?

It's no nystery that Bayer wants to put all kinds
of procedures in front of these plaintiffs so they go away.
It worked in Philadelphia and it's been working in part in
the VMDL. I'mtrying to save that from happening. | do not
think that's the right way to handle litigation, Your Honor,
and that's with all due respect. |'mnot casting any --

THE COURT: | understand that, but let's not --

unl ess Bayer is doing sonething under the rules that they're

not allowed to do, | don't understand what you're saying.
MR. ZI MMERVAN: Wl l, | nean, there's a lot -- al
|"msaying is let themgo back. Let the -- you've got the

di scovery. You' ve got the body of know edge that every
| awyer around the country needs.

W may have to do sone aut hentication because |
just learned yesterday -- today that when these cases go
into the state court the defendant, Bayer, is raising al
ki nds of objections about authenticity of business records

and so sone of the evidence isn't getting in.

LORI A. SIMPSON, RMR- CRR
(612) 664-5104




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

24

So we may have to go back and have sone
proceedings in front of Your Honor so that the docunents get
into court because | just learned that they' re not allow ng
theminto court even if they were discovered in the MDL. So
we have to go back and do sone authenticity stuff. | think
that's an appropriate job of the MDL, but | do not -- did
you follow what | said?

THE COURT: Yeabh.

MR. ZI MMERVAN.  But | do not believe as we get
into small cases and we get into case-specific stuff, if you
do it in an isolated court away fromthe judge who's goi ng
to be trying the case and away fromthe | awers who are
going to be trying the case and put it in the hands of the
PSC, it's not going to be done efficiently, effectively,
nmore appropriately.

| think that is a job for the district court, |
think it's a job for the trial |awers whose clients they
represent, and it's a job to be done on a case-by-case basis
in the transferor court. That's where we differ.

And you say if they are not violating the rules,
if they want to take discovery they can, | can't argue with
that. It is the rules. Wat | would say to you is that we
have the right to be a little nore creative here and we have
aright to protect clainmnts, whose cases are now four years

old and don't have resolution, and we have a right to
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protect themso that they can get to court and not have
litigation fatigue be the order of the day.

| can't repeat nyself any nore on that point.
know | have nmade it clear to Your Honor.

THE COURT: Right.

MR. ZI MMERVAN:  The last thing | would like to
say, Your Honor, is this. | believe in this cause. | have
stood before Your Honor for four years trying to do the very
best job that | could to bring justice to the clains that we
wanted to resolve and bring order to the cases, to the
di scovery process, and now trying to bring sone justice and
order to the cases that renain.

| will continue to do that, Your Honor, but | need
to see sone end in sight. | need to know that we're working
towards a goal that we both understand. For the last year |
t hought we were working towards a goal of resolution. For
what ever reason, and | don't want to discuss it here in open
court, we were a snitch away, but it didn't happen.

Now | stand before Your Honor and say at sone
poi nt we have to look to the end and we have to bring the
process into closure; and the way, in ny judgnent, to bring
it into closure is to get each individual [awer involved in
their individual case, do the renediation that this Court
asked to have done here or through special nmasters, and send

it back.
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If we need authenticity of docunments, I'mwlling
to doit. If the Court believes we need generic Daubert,
even though it's not what | want to do, I'mwlling to do

it.

But when it cones to case-specific discovery, |
think it's not the role of an MDL, especially when 99
percent of this MDL's noney has already been paid and laid
out and we're tal king about the tail end of this litigation.

Even though there's a | arge nunber of cases, in
terns of exchanging of dollars at the end of the day we're
down to a very small anmount and we should invent ways to
handl e this that are appropriate for the cases that we
really have left to deal wth.

That was the purpose of categorization and that
was why | net and worked very hard with Adamr and his fol ks
to try and conme up with a program so we could see down the
road and see the future of what we have and then deal wth
themintelligently.

That's ny plea to Your Honor and | appreciate your

THE COURT: Thank you.

Good norni ng.

MR. BECK: Good norning, Your Honor. Phil Beck
for Bayer. Your Honor, would you like the usual update --

THE COURT: Pl ease.
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MR. BECK: -- that we give at these status
conf erences?

Your Honor, in ternms of pending cases, as of
Decenber 16, 2005 defendants have been served with 5,807
cases that remain active, down from 14, 792 cases that have
been filed since the litigation conmenced.

About 10.45 percent of the cases filed in the
state courts remain active, that is, about 597 out of a
total nunber of filings of 5,717. 1In the federal court
approxi mately 57.4 percent of the filed cases renmain active,
that is, 5,210 active cases out of 9,077 filings.

As of the last status conference, which | believe
was in April of 2005, defendants had been served with 5,776
cases that were active. O that total, 5,123 were pendi ng
in federal court and about 653 cases were still active in
state court. Filed but unserved cases were not known to
Bayer and are not included in these totals.

W' ve also included in the packet that we gave
Your Honor an updated list of plaintiffs' counsel, which we
had been requested to do quite sone tinme ago and we' ve been
doing with each of our status reports.

In ternms of settlenent, the defendants have
settled 3,023 cases with a total value of $1, 143, 748, 591.
O this total, | believe that about 915 have been determ ned

to be subject to the MDL assessnent and the cases that were
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subject to the assessnent total in their settlenent val ue
$345, 359, 662.

As of the last status conference -- and we've been
conparing each tine we do this, the nunbers today conpared
to the last one. So as of the last status conference back
in April, at that tine we had settled 2,968 cases with a
total value of $1,130,668,591. So the value of settlements
since April has gone up by sone $13 mllion. O those, 875
were subject to the MDL assessnent and the total val ue of
t hose was $328, 513, 412.

Approxi mately 143 cases have been submtted to the
VDL nedi ati on process.

In ternms of trial settings, | don't believe there
are any trial settings -- well, certainly there are no trial
settings for cases in the MDL. Since the |ast status
conference we had one nore jury trial. That was in Beard
vs. Bayer in state court in Mssissippi. The jury returned
a defense verdict.

THE COURT: Wiat type of case was that?

MR. BECK: That was an aches and pains case or
muscle injury case, depending on one's term nology, but it
was a nonr habdo case.

Also, we had -- in Septenber in the Court of
Conmmon Pl eas in Phil adel phia we were scheduled to try a

class action for nedical nonitoring, a Pennsylvania
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statewi de class action for nedical nonitoring. The week
before trial we had a Frye hearing in front of the judge in
Phi |l adel phia. He ruled that their expert -- well, he
basically ruled for us on the Frye hearing.

THE COURT: Judge Bernstein.

MR. BECK: Yes, Judge Bernstein did. And then
summary judgnent was entered in our favor, and ny
understanding is that they've dropped their appeal on the
case.

THE COURT: Let's go back to the M ssissippi case.
What court was that tried in; do you know?

MR. BECK: It was the circuit court of -- I'm not
sure I'mpronouncing this right -- Amte, Ami-t-e, County.

THE COURT: And what's the circuit court in
M ssissippi, is that a general jurisdiction or is that a
[imted jurisdiction court; do you know?

MR. MAGAZI NER:  Ceneral .

MR. BECK: Ceneral.

THE COURT: So were depositions taken in that
case?

MR. BECK: | believe so. | can't say for sure.

THE COURT: Wen | ask the questions, the heads
are noddi ng.

MR. BECK: There are people who know and it's not

me, so | need themto answer.
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THE COURT: Adam, do you --
MR. HCEFLICH: Yes, Your Honor. It was a court of
general jurisdiction and the trial preceded discovery [sic].

THE COURT: And how many depositions were taken?

MR. HOEFLICH: | do not know.
MR. BECK: | believe, Your Honor, in all of the
aches and pains cases that have been tried -- we've had five

trials. One was clear rhabdo, one they clainmed was rhabdo
and we said it wasn't, and then | think there were three
t hat everybody agreed was not rhabdo.

But | believe in all of those, | can't tell you
exactly how many depositions were taken, but certainly we
took the treating physician, certainly we took any other
doctors who were potential w tnesses, we took experts
because they presented expert testinony, we took the
deposition of the plaintiff, and if they were going to have
plaintiff's friends or famly cone and testify about how
awful life has been for them obviously we took those
depositions as well. So we took the kind of depositions
that you take in a personal injury case, no nore, no |ess.

We've provided a list of state court trial
settings to the Court and to the PSC.

In ternms of the narrowi ng and categorization
process, | do think that that has outlived its useful ness,

but we have received 3,745 subm ssions pursuant to Pretrial
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Order 114. O those subm ssions, the clains of 2,959
plaintiffs remain active. O the plaintiffs wth active
claims 1,579 submtted actual reports, 1,380 submtted only
letters.

The defendants received 945 subm ssi ons pursuant
to Pretrial Order 131. That included Pretrial Oder 114
subm ssions that were deenmed to be conpliant with Pretria
Order 131 by agreenent of the parties or by rulings of the
special master. O these subm ssions, these 945, the clains
of 877 plaintiffs remain active. However, defendants
believe that 385 plaintiffs submtted nonconpliant PTO 131
reports and the defendants and the PSC have not net and
conferred regardi ng these reports.

When duplicates are elimnated, the total nunber
of active plaintiffs who have submtted reports under
Plaintiff -- under Pretrial Oder 114 or Pretrial Oder 131
is approximately 2,190, including the 385 that the
def endants bel i eve are nonconpli ant.

W included for Your Honor a chart that shows the
status of these things.

| think in contrast to the nunber of cases pending
here, | believe now in Pennsylvania, where we started out
wi th approximately 4,000 cases, are we down to one? So
we've got one -- | guess there's one case left in the Court

of Common Pl eas.
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Your Honor, now turning, if | may, to sone of the
points that M. Zi nmrerman nmade, and if you want --
understand you want to talk about the matter they filed
under seal in chanbers. | am happy to do that there or
here, it doesn't make any difference to ne.

W, of course, approach this froma fundanentally
different place than M. Zi mrerman does. | wote down
sonmething that he said. He said, W agreed to take the big
cases out. They didn't agree to that. W didn't agree to
that. The Court didn't order that.

What happened is | stood up early down in New
Oleans and | said, Here's what we're prepared to do. W're
prepared to settle rhabdo cases no questions asked. As |ong
as you were taking our nedicine at the tinme, you were
di agnosed as rhabdo, we're going to settle those cases for
fair noney w thout fighting about causation, wthout putting
anybody through any expense at all. W'Il just sit down and
settle those cases, and we nade fair offers and plaintiffs’
| awyers accepted our offers. It wasn't because of any
agreenent that we were going to carve those out of the NDL.

W also said that we will not pay for bogus cases,
and we haven't. W haven't paid a penny for an aches and
pains case. W have tried three or four aches and pains
cases at significant expense to us rather than pay a

t housand, 2,000, 10,000, or 50,000 dollars; and that's been
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part of our program since the very beginning.

Now, M. Zi mrerman nany, many nonths ago announced
at a Baycol plaintiffs conference that was then publicized,
he said that Bayer has done a good job settling the rhabdo
cases and you don't need us in the VDL, you don't need the
Plaintiffs' Steering Commttee to help you with your rhabdo
cases because Bayer has cone forward with a fair settl enent
program and you don't need us, but bring us all your aches
and pai ns cases because that's where we can really do you
some good.

So he advertised for aches and pains cases and he
got them and now he wants us to solve his problem that he
went out and solicited referrals fromlawers who have cases
that aren't worth anything, and he wants us to pay for his
cases that aren't worth anything. These are the cases that
| said on the first day and |'ve said every day since then
we are not going to pay for.

You know what? W could not have afforded to pay
over a billion dollars for people who actually suffered from
a side effect fromour nedicine if part of our program was
to pay people who didn't suffer anything.

You know, it gets a little bit lost in the shuffle
here that when you hold up a conpany for clients who didn't
suffer any injury or didn't suffer anything any different

froma normal side effect that cones with any statin, if you
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hol d sonebody up for dollars for them that conpany can't
afford to pay fair conpensati on.

MR. ZI MMERVAN:  Your Honor, | don't see the point
of this at all and | object to this. This is again M. Beck
| ecturing to me about the way | practice law and | object to
it, Your Honor. That's not the point of this discussion.

MR. BECK: | sat through his lecture, Your Honor,
and | would like to --

MR. ZIMMERVAN: | didn't lecture you one bit. |
talked to the Court. You're talking about the things that |
did or didn't do at a conference and ny referral of cases.
| didn't get any cases --

THE COURT: M. Zi mrernman, please.

MR. BECK: Your Honor, it's inportant to us to
stay with our program because the only way that you can
afford to pay people who actually suffered the side effect
is if you refuse to pay people who did not. That's the only
way we could have afforded to do this, and we did the right
thing and we're going to continue to do the right thing.

Now, Your Honor, in terns of where we go from here
in the MDL, we're in an unusual situation where al nost
everybody --

THE COURT: Well, before we get there, let's --
since you said that you were willing to discuss the

negotiations in public, we mght as well do it in public and
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have it on the record.

MR. BECK: |I'mdelighted to. Let ne start with a
chronol ogy, and 1'Il run through the chronology that's
reflected in the filing that they nmade under seal and then
"1l also put in sone things that were omtted fromtheir
chr onol ogy.

Your Honor, we can start earlier, but a sensible
date to begin is Novenber 2nd when we were in Chicago. Up
until that time we had had a | ot of discussions over the
| ast year seeing if we could reach agreenent. W' d nmade
various proposals.

As | had indicated when we were in chanbers during
the year, we were willing to go the extra mle on snall
categories of cases as nmuch out of deference to the Court as
anyt hi ng el se because we understood that you would feel nore
confortable if people who had objectively verifiable
synptons from our nedi cine of nuscle aches would get sone
conpensati on.

It was our view, as | said repeatedly in chanbers,
that those people don't have legitimate clains, but we're
wWlling to consider it if we could cone up with objective
criteria and dollars that nmade sense to us and a nechani sm
that nmade sense to us, all in the context of this would have
to be part of an end gane rather than just an open-ended

invitation.
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So we had various conversations that Your Honor is
aware of over the last, |1'd say, close to 12 nonths. |
think we started in January dowmn in Mam. So maybe 11
mont hs, sort of bringing us up to Novenber 2nd in Chicago.

The special masters were doing a little shuttle
di pl omacy to see what our bottomline was and what the
Plaintiffs' Steering Commttee's bottomline was. W
weren't making progress there and then M. Zi nrernman asked
if he could neet privately with ne. M. Zi merman and |
met .

This does not appear in the filing that they nmade
under seal, but during this neeting M. Zinrerman said to ne
that the Plaintiffs' Steering Commttee wll accept the
terns of your proposal with mnor tweaking on the dollars,
but we are going to need an award of attorneys' fees in
order to nmake it happen.

And | said to M. Zimrerman, We'll consider that.
You put together your best proposal incorporating our terns
that you say you're agreeing to and the anobunt of attorneys'
fees that you believe is the mninumthat woul d be
acceptable to the Plaintiffs' Steering Conmttee.

And | said, To me this is not going to be a
negotiation. | amgoing to take this proposal to ny client
one tine and one tine only. So if you give ne a nunber

that's too high, it's not going to be a negotiation where |
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come back with a |ower nunber. And if you cone back with
anything other than the terns that we proposed to the
special masters with m nor tweaking on the dollars, then
it's going to be a nonstarter. But you put together your
proposal and communicate it to me. He said, kay.

So then he cane back and in a followup tel ephone
call he said, Nunmber one, we agree to your categories and to
the -- your approach that you've outlined in your various
proposals that Your Honor is famliar with. W're asking
for alittle nore noney for Category A and Category B, and |
can't renmenber right now, but it was a thousand or 1,500
dollars nore than what we had previously been prepared to
agree to.

| talked with M. Zi mrerman about how he shoul d
not be com ng back wth the dollars that the special master
had suggest ed because those would be too high and that woul d
be a nonstarter for us.

So he came back with nodest increases in the
anmounts that would go under Category A and Category B and he
said that their bottomline, can't go below it, nunber for
attorneys' fees that would go into the comon fund was 11
and a half mllion dollars. And | said to M. Zi nmernman,
both orally and then subsequently in an e-nmail that he
presented to the Court, that | would urge the client to

accept that proposal and | asked himthen to put it in

LORI A. SIMPSON, RMR- CRR
(612) 664-5104




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

38

writing.

And then what | got from M. Zi nmmerman was
conpletely different fromwhat he said he had agreed to both
when we were in Chicago and over the tel ephone. | got from
hima proposal that, instead of accepting all of our terns
with slightly higher nunbers and 11 and a half mllion
dollars for the Plaintiffs' Steering Conmttee, had all of
his terns and none of our terns.

And | called M. Zinmrerman up and then editing out
the expletives what | said to M. Z nmernman was, Bucky, you
probably have bl own your only chance for a deal because
while |"mprepared to urge the proposal that you said you
agreed to, | amnot prepared to urge this proposal because
these are your ternms, not our terns. W've rejected these
ternms since last January. Al you' ve done is add 11 and a
half mllion dollars at the end of sonething that we already
found unaccept abl e.

Plus he had added in a Category C and nobody el se
in the roomunderstands this, but those of us who have been
in the discussions for the last 11 nonths know that the
Plaintiffs' Steering Commttee has constantly urged a
Category C which woul d be sone sort of anorphous category
wi t hout objectively verifiable criteria.

And | said to M. Zimerman, Your Category Cis a

huge problem for us as well. The way that you' ve witten
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the thing is not objectively verifiable. 1It's just an
open-ended thing. W have no idea what our exposure woul d
be. That's a nonstarter for us.

M. Zi mrerman responded that, Gee whiz, there nust
have been sone failure of communication and that | should
wite up the deal that | thought he had agreed to.

I ncidentally, Your Honor, if you look at his
subm ssion under seal, it's fascinating. You |ook at where
he has a bl ock quote of what he sent in the letter to nme and

in his subm ssion he says, These are the terns of the agreed

settl ement.

Where is it? I've got it. You |look over, Judge,
to page -- | guess it's the third page. They're not
nunber ed, but under terns of the settlenent -- do you have

that in front of you, Your Honor?

THE COURT: Yes, | do.

MR. BECK: So here he's quoting, These are the
terms of the agreed settlenent. This is his letter to ne.
Now, if you actually |look back to his letter, which is an
attachment to this -- it's the second attachnent after ny
e-mail saying, I'll go to bat for you on this.

THE COURT: Yes.

MR. BECK: It starts off, This letter is the
general outline of a proposed settlenent. That's what he

sent me, was a general outline of a proposed settlenent, and
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by the time he quotes it in his under seal filing it's These
are the terns of the agreed settlenment. So you can see that
we' ve had sone difficulty conmmunicating.

So |l tell M. Zimmerman that we've got these grave
probl ens because these are not the terns that he said he was
going to agree to and propose, instead they're his terns
plus he's got Category Cin. So he said, Wll, why don't
you take a shot at witing up sonething that reflects ny
t hi nki ng, "ny" being M. Zimrerman's. So |'m struggling
with that.

And then | called himup in a subsequent phone
conversation and | said, There's another problemwth the 11
and a half mllion dollars. | said, People fromny side who
know a |l ot nore about this than | do are questioni ng whet her
it's ethical for us to pay 11 and a half mllion dollars
into the common fund, which would basically go to the
Plaintiffs' Steering Commttee, in exchange for their
agreenent on these ternms. And | said, I'mnot an expert in
this area, but people who are are questioning the ethica
propriety of a paynent to you and your colleagues of 11 and
a half mllion dollars in exchange for agreeing to this
procedure. | said, Help ne out on this.

And M. Zimrerman said, Wll, you know, the only
ethical concern is -- what you have to do is agree to the

terms of the settlenment first independently of any dollars,
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whi ch we' ve done, and then afterwards it's okay if you agree
on the anmount of fees. That didn't really address ny
concern, but it addressed one ethical issue.

So anyway, we then go back to the draw ng board
and | sent hima -- w had nore -- | think we may have had
one nore conversation where | told himwe were having
trouble with Category C, we couldn't figure out any
objective criteria that we thought they would find
acceptable, and neanwhile we were getting tired of trying to
do their work for themin drafting a Category C and |
expl ained the concern | had with the 11.5 mllion and
whet her that would be ethical. Bucky, M. Z mrernman, said,
"Il get back to you on Category C and he explained his view
on the ethics.

Then there was an e-nmail exchange that
M. Zimrerman did not share with you and this was on
Novenber 22nd. I'll provide -- may | hand a copy of this
up, Your Honor?

THE COURT: You nmay.

MR. BECK: So this was left out, but | think it's
kind of inportant. Reading fromthe bottom up,

M. Zimrerman first e-mails me on Novenber 22nd sayi ng,
Phil, | have not heard back fromyou or Adam, as we
di scussed a couple of weeks ago. | know both of you are

very busy with the Vioxx Daubert hearings before Judge
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Fallon. Can | get your witten proposal at your earliest
conveni ence.

Now, Your Honor, this is now weeks past what
they're representing to the Court where we have a done dea
agreenent. He's saying, Can | get your witten proposal at
your earliest convenience. |If you recall, you indicated |
woul d have your thoughts in witing |ast Thursday. And he
says, |'ve been working on tightening up Category C but I
will await your response.

And then | respond at the top of the e-nail
string, | hope to get back to you soon. |If you have
sonmething in mnd for Category C, send it along. A
previ ous versions have been unacceptable to us and this
is a mjor sticking point. So that's what | said on
Novenber 22nd to M. Zimerman. He never did get back
to us wth his tightened-up Category C

So then we had a discussion within our canp as to
whet her we should go forward. | don't think it would be
appropriate for ne to share all of the coments nade, but |
will report to Your Honor that there were three nmajor
reasons why we decided that we could not go forward anynore.

The first one is that we had no confidence that we
could ever reach an agreenent that would actually be |ived
up to by the other side. W had a situation where

M. Zimrerman had told me twi ce that he was accepting our
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ternms and then adding 11 and a half mllion dollars to it
and yet when he comruni cated the proposal to us they were
not our terns, they weren't anywhere close to our terns.

And there was grave concern within our canp that
if we can't even get that in a straightforward way, when
sonebody tells you they accept your terns but want to add 11
and a half mllion and then they communicate to you
sonmet hi ng fundanentally different fromthat, our concern is
even if we could rewite this in a way that we could live
with, we don't have any confidence that the other side wll
ever live up to it. So that was nunber one.

And | nust say the concerns that we had on that
score have been borne out by the under seal filing that was
made because now M. Zimerman is representing to this Court
that his letter to ne was an agreenent that | entered into
with him That's not true. It's worse than not true.

The second problemthat we had was that they
continued to insist on a Category C without ever defining it
in a way that we could get our arns around it. And as Your
Honor knows, that's been a nonstarter for us from day one.

And then the third problemthat we had were the
et hi cal concerns about the 11 and a half mllion. And,
again, | don't hold nyself out as an expert on this, but as
M. Zi mrerman described the ethical issue, he created an

i nsur mount abl e probl em for us.
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M. Zi mrernman described it as the key is to reach
an agreenent on all the terns of the settlenent and then
after that and only after that is witten in stone is it
okay to agree on the anobunt of fees. But then the problem
is when he cane back and changed the deal and wote a
proposal that did not reflect our terns and had the 11 and a
half mllion dollars init.

Now all of a sudden |I'mback in a negotiation with
hi m over what the terns of the settlenment would be, is there
going to be Category C is there not. Even Categories A and
B, he wote them his way, not our way.

So that if M. Zimrerman is right that the only
ethical problemis that you have to reach an agreenment first
and then once that's done, then you can say, okay, what are
fair fees, by redoing the terns that he said he was
agreeable to he created a situation where any negoti ati ons
woul d have the fees and the terns wapped up into one thing,
which he tells ne you can't do.

And then there's a broader concern from our side
on the 11 and a half mllion and that is -- and | did tel
M. Zinmrerman | would urge it if we had the terns that he
said he was going to agree to, but fromour side there was a
very serious concern about is it right. You know, we
don't -- the ethics and then there is is it right and what's

it going to | ook like.
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W were concerned that we had a proposal out there
for a long tine that basically would deliver nodest
conpensation to a relatively small nunber of people, and we
were willing to do that because Your Honor was concerned
about those people.

To tie that to the paynent of 11 and a hal f
mllion dollars to the Plaintiffs' Steering Commttee, there
were fol ks on our side who were concerned about whether that
passed the snell test, frankly, whether it |ooked |ike we
were buying off the Plaintiffs' Steering Commttee to get
their acqui escence to a settlenent programthat was not
going to benefit a huge nunber of people. It was designed,
in fact, to benefit a small nunber of people and to give
t hem very nodest conpensati on.

The likely cost to us of paying the two or three
t housand dollars to however nany people were going to be
i nvol ved woul d be dwarfed by the 11 and a half mllion
dollars that would be going to the Plaintiffs' Steering
Comm tt ee.

| don't know whether we could have gotten over
that problemor not internally, but when you conbi ne that
issue with the fact that M. Zimernman told ne it's a dea
breaker that they need Category C and yet we didn't have a
Category C that nmade any sense to us and when you conbine it

with the fact that we never did have fromthem anything in
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witing that actually showed that they agreed to the terns
they said they agreed to and we didn't believe that we could
trust themto live up to it, we threw our hands up in the
air and said, W've tried a long tine to do this, we've
traveled all over the country trying to do it, and we fee
like we've made -- we've gone the extra mle, but it's not
happeni ng.

So that's our perspective on this process, Your
Honor .

MR. ZI MMERVAN:  Could | respond with ny
perspective on -- | think it mght be instructive.

THE COURT: You nmay.

MR. ZI MMERVAN. Ckay. First off, Your Honor, I
need to be clear on a little bit of the history, at |east
fromny perspective. | nust say to Phil and to anybody in
court today, Your Honor, that, you know, perspectives are
perspectives. | nmean, we all cone to these from our own
perspectives and we try and -- we see things as they appear.

And so I'mgoing to tell you how | see what | saw
and what occurred and what ny perspective was, because |
think it's inportant to hear from ne because | think I'm
ki nd of being accused of bait and switch. Mre than kind
of, I think I am

First off, on the VDL and the solicitation, |

think Phil is correct when he says that Bayer got up and
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said we want to settle serious cases and they were defined
as rhabdo. But nobody bought on that, people didn't buy it.

And | went out at the urging of a conference | had
wi th Adamr in Chicago where we net for coffee, | think at a
St arbucks on M chi gan Avenue, but | can't say for sure where
that was, and he asked ne to go out and start selling the
i dea that Bayer was in good faith and wanted to really
settl e rhabdo cases.

Because it wasn't resonating with the comunity of
| awyers, and you can understand why. First of all, value.
You know, we want to settle a case, but if you want to
settle a cases that's worth $100 for a dollar -- excuse ne?

MR. BECK: |I'msorry. | apologize. M. Hoeflich
was whi spering to ne and | should not have nade a sound.

MR. ZI MMERVAN: |If you want to settle a case for
the correct anmount of noney, it takes some good faith; and
there wasn't a lot of good faith between Bayer and the
plaintiffs comunity at that point in tine.

And | went out -- and | think the Court wll
remenber this. W went to Philadel phia and we had a hearing
in Philadel phia. W had a courtroomfull of Philadel phia
| awyers who didn't buy the program of Bayer being ready to
settle in good faith and we had people standing up in the
back and saying, W're not ready to settle the cases.

And | went out and chanpi oned that cause at
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sem nars, at neetings before this Court, and all over the
country to try and say, No, Bayer is going to be in good
faith. Let's just begin the process. There's going to be a
mar ket pl ace here. W're going to sit down with Bayer and
we're going to tal k about rhabdo cases and we're going to
try and settle them

And actually the plaintiffs put in -- the federal
cases cane in first, or sonme of them W packaged them up.
| think Turner was at the negotiations. | know Danny was at
the negotiations. It was at the Four Seasons in -- no, you
weren't? -- the Four Seasons in Chicago and we spent a whol e
day with the Shook Hardy people trying to create a
mar ket pl ace and trying to get the cases done. They didn't
get done right away, but we kept working, we kept working.

Because | truly believe at that point that |
bel i eved Bayer was going to be in good faith and get these
cases settled, but I couldn't convince other people to put
their cases in. Slowy but surely it occurred and slowy
but surely the rhabdo case marketplace was created and fair
val ue was brought.

But the fact is not quite as Phil, | believe,
projected it to the Court, that they put up we'll settle and
everyone cane running in. It took a lot of encouraging and
a lot of good faith and a lot of armwestling and a | ot of

work by the PSC and a lot of work with the federal
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l[itigation to get people convinced that that was a
good-faith offer and it was going to occur. Point nunber
one.

Poi nt nunber two. | did say to people if you
settle your rhabdo cases in Philadel phia or you settle them
in the MDL or wherever you settle them this MDL will be the
chanpi on of the nonrhabdo cases because | believed within
t hose nonrhabdo cases were many real cases that didn't get
all the way to rhabdo but were still substantial in sonme
way, shape, or form

Now, the inplication was, at |east that's when
stood up and | got a little upset, that these were referred
tony law firmand that sonehow | was going to own these
cases and becone privy to them and owners of them and these
were referrals tony law firmor referrals to the PSC for
t hese cases. That did not occur, Your Honor.

W were just telling people, Keep comng. Keep
playing in the WDL. Do your honmework. Do the 114. W are
going to try and engi neer an end gane for those cases. W
are going to try and be the chanpion of those cases.

W believed in those cases and we went out and
spent hundreds and hundreds and hundreds of thousands of
dollars to get experts and to get people to tell us whether
or not those cases were reasonable and they could occur and

they were viable. That is what we did.
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But to infer that | sonehow put out a sign, Bring
me your cases that you don't want to settle, I'll take them
and 1'mgoing to turn theminto noney that | can put into ny
pocket or those will sonmehow be ny clients is absolutely
false and an inappropriate statenent. That's what | got
excited about and that's why | stood up before Your Honor.
W only wanted the NMDL to becone a place where these cases
could be justly and appropriately resol ved, and that was
what | said and that is what | neant.

Next, M. Beck and | had a conversation in the
chanbers -- in the jury room | think it was, at the federa
courthouse, at the Dirksen Courthouse in Chicago. It was
really the first tinme Phil Beck and | had had a one-to-one
conversation that involved the settlenent of these cases
where we | ooked at each other and said how are we going to
get to the end and what are we going to do to resolve these
cases.

And we had a relatively short conmmunication, but |
would say it was in the nature of 20 m nutes and we seened
to be able to connect to each other. That's how | felt. |
can't speak for M. Beck.

| had one other engagenent with M. Beck where |
had dinner with himbefore this VDL started at a steak house
near his office. | can't renenber the nanme of it. Do you

remenber by any chance, Phil ?
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MR. BECK: There's so many, | don't want to get

t he wong one.

MR. ZIMMERMAN. | won't hold you accountable for
it.

MR. BECK: Probably Ruth's Chris.

MR. ZIMMERVAN:  No, it wasn't Ruth's Chris.

MR. BECK: See, | got it wong.

MR. ZI MMERVAN:  Anyway, we had di nner before the

MOL started and it was sort of what | normally do in NDLs
with people, | like to neet defense counsel and say, Listen,
| amgoing to be as up front with you as | possibly can. |
hope you can be as up front with ne. W are going to have a
| ot of disputes as we get down the road, but let's not nake
it personal. Let's have integrity in the process and the
chips will fall where they may. It was sort of a nice
introductory dinner, the first time | had ever nmet Phil.

| don't know, Adam, if you were there or not.
don't think you were. | think soneone else was with ne. |
think it was Ji m Dugan because Jim had known Phil from a
previ ous case.

This is the second tine |'ve had a one-to-one
conversation of any type with Phil and I felt -- in Novenber
of 2005 and | felt I finally can communicate with Phil and
we're hearing each other and we're going to get this case

r esol ved.
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And | went back to ny partners. D ck was in town.
| think Randy was in town. W went out and had dinner --
had lunch after the neeting on Rush Street and | said, You
know, this is the first tine | could | ook at Phil and fee
i ke we connected. W talked to each other |ike
professionals and | think this case is going to get
resol ved.

And Phil and | tal ked about this. | said,
accept your Category A | accept your Category B. | don't
like them but | wll accept them | don't think the noney
is correct. | think we have to put a little nore noney on
it. And we need what we called a tight C

What we neant by a tight C was a C defined by
obj ective standards, and | agree with Phil that that has not
quite gotten designed properly fromtheir point of view |
think I know what it is and | think I've tried to define it,
but each tinme | do try and define it they're not confortable
with it, but et me get back to that in a second.

So then we had the A and the B agreed to. | said
| woul d need sone nore noney. W tal ked about the
attorneys' fees, and his scenario about the attorneys' fees
is basically correct.

Then Phil called ne at the restaurant and said, |
need a couple -- | just need to tell you a couple of nore

things; and this was appropriate. He said, You know those
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nunbers that the special master was tal king about in
chanbers -- the special master had cone to nme and said,
think I can get you this for A and this for B -- he said,
Those are not the nunbers. |If that's where you're going, we
don't agree with that.

Because | think he thought that | was thinking the
speci al master's nunbers for A and B, the anobunt of
conpensation, was going to be the appropriate anmount. And |
said, No, | hear you on that, but it's going to be higher
t han what you' ve proposed. He said, | understand. And he
said, Also you have to work with ne on the remands. And I
knew what he neant by that, but 1'Il leave that there for a
nmonent. | think he forgot to nmention that.

Now, the next thing | did was | went back to ny
office and | talked to Dick Lockridge and | said, Here's
where we are. W have got to tighten up C and we agree with
their A and their B. W've got to put nore conpensati on on
it and we have to think of what's the appropriate nunber for
the attorneys' fees. W can't be too high. W can't be too
low. It's a very tricky w ck because Phil said to ne, One
nunber. |'mnot going to negotiate with you. |If you give
me X and | think it should be Y, I"mnot going to try and
split the difference. |I'meither going to say yes to your
nunber or I'mgoing to say no, end of the ganme. And |

respected that because | think we were at that point in the
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[itigation.

So we thought |ong and hard and we | ooked at all
of our tine records and we tried to figure out what woul d be
appropriate, da, da, da, da, da, and we cane up with a
nunber, 11.5 mllion added -- that would be a contribution
to the common benefit fund.

W put it nowinto a witing, and that's the
witing that's attached to the under seal docunent. And |
said, This is the A, this is the B, this is what we consider
to be our tight C and this is the attorneys' fees. | can't
remenber the date of that letter. [It's probably right here.
Novenber 10th. So maybe a week later fromthe tinme of the
meet i ng.

And here's where | think it went off the track. |
sent that letter with the understanding that | was agreeing
to his A agreeing to his B, adding a few nore dollars to A
and B per case, put in the attorneys' fees anount, and tried
to define a tight C. That was ny intent.

On Novenber -- | renenber the day very well. |

don't think Phil and | had a |l ot nore discussion after that

and then on Novenber -- it was the Wdnesday before
Thanksgiving | got a call on ny cell phone fromPhil, |'ve
got to talk to you right away. Well, it's like only the

third time Phil has called ne directly, so | figured I'II

get back to him | got back to himright away.
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He said, W' ve got sone problens and the first

thing -- | don't know the order in which he talked. He

tal ked about this ethical issue. | said, Phil, |I'mnot
unethical. |'mnot an ethics expert. W'Il get -- we'll
cover ourselves. We'I|l get an ethics opinion. W'Ill go to

whoever is the forenost authority in Chicago or M nnesota or
wherever. We'Il get an ethics opinion so there's never
going to be a question about the ethics of how we negoti at ed
this and what was done and how it was done so we can nake
sure that neither one of us have a problemwth the
attorneys' fees issue. But he raised the question.

| did say to him he's absolutely correct -- |
t hi nk because | had just finished negotiating the Propul sid
deal with the Johnson & Johnson | awers where we had a
simlar issue where we left the attorneys' fees to the |ast
piece in the puzzle, we agreed on all of the other terns and
then we had a separate negotiation on the attorneys' fees --
| had thought that was the appropriate way to do it because
that's the way we did it in Propulsid and that's how we
disclosed it to the judge in that case and he felt it was
appropri ate.

But I wasn't standing on that. | was sayi ng
that's how | think it should be done, which is how -- he
basically described it as sonething we would | eave to the

end until everything el se had been pretty nuch agreed to,
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which is what | thought we had been -- where | thought we
wer e.

But I didn't say |I know all the answers. |
certainly wanted to protect both sides. The last thing I
want is ethical -- any ethical problens for the Court, for
the PSC, for the defense counsel over the attorneys' fees.

So, | nmean, | wasn't trying to do anything
nefarious or in any way underhanded. | just said this is, |
think, the appropriate way to do it and that's what |
explained to himand | said | wll have to get nore confort.

But | said, Onh the A and the B, | understood,
Phil, that these were your definitions of A and B. [If |
wote themincorrectly, tell nme what | did, tell nme what |
mssed. It's very possible | did. That wasn't ny intent.
M/ intent was to accept your A, your B, add sonme noney to
it, and give hima tight C

He said to nme, | will have -- which is why that
e-mail says Thursday. | will have to you -- | will talk to
Adarr.  Now, he was busy preparing the Daubert hearings in
Vioxx for the trial. He was busy, | think, in his Houston
office. | think that's where | called him because they
tried that case in Houston. This is the Thursday before --
t he Wednesday before Thanksgiving. He said, | will wite
sonmething and get it to you, which is why in ny letter |

said, |I've not heard back from you or Adam, as we discussed
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a couple of weeks ago. Can | get your witten proposal at
your earliest convenience.

Because he said, | will provide you with a witten
proposal of what is wong with your A and what is wong with
your B because he didn't describe it to ne on the phone
other than he said, It's not -- you didn't get it right.

| said, It wasn't ny intent to get it wong, but
if I got it wong, give ne what's right because | had
accepted your A and your B. Wth regard to C, | will work
on tightening up the C

By the way, the Cis witten here, Your Honor,
with objective findings, dark urine, |iver enzynes above
normal , positive nuscle biopsy, positive nyoglobin. | felt
those were very objective criterias for C but maybe they
weren't witten appropriately or nmaybe they weren't witten
artfully because Phil described to ne, Your C has all kinds
of wiggle roomin it and we can't have any wi ggle room |
said, Fine, I'll work on tightening it up.

Then | was going to await their A and their B
Phil said to nme very clearly, W'll wite it up. W'Ill send
it to you. GCkay. He said he would have it by Thursday,
which is the Thursday after Thanksgi vi ng.

| waited until the Thursday -- two Thursdays after
Thanksgiving and | wote Phil and | think what | said to

Phil was: |[|'ve not heard back fromyou or Adam. | know
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both of you have been very busy with the Daubert hearings

bef ore Judge Fallon. Could | get your witten proposal at

your earliest convenience. |If you recall, you indicated |
woul d have your thoughts in witing |ast Thursday -- | would
have it l|ast Thursday. | have been working on tightening up

C, but I will await your response.

In other words, until we had A and B, there was no
reason for nme to send himanother thing that he's going to
per haps m sunderstand or | was going to mswite. | was

waiting for the Thursday for his A and his B. It didn't

corme.
There was one nore e-mail that | wote and | think

this was -- | can't renenber when -- maybe a week after

this. | can't renmenber exactly and I mght be -- where |

basically said, You know, | know you're busy in trial in

Vi oxx. When can -- you know, | haven't heard fromyou wth

regard to A and B. Wen can we talk? | didn't want to

bot her himw th proposals and exchange things because | knew

he was in trial and | was trying to be deferential.

Four or five days after that -- | don't renenber
t he exact nunber of days -- | get an e-mail, not a call from
Phil, an e-mail. Sorry, deal is over. W'I|l never be able

to do business with you. W can't do business with you.
Bayer rejects everything. Sorry it didn't work out. Bye.

Now, you can i magi ne how perplexed I was at that
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point. | thought he was going to draft nme what he thought
was the right A and B. | was going to draft a new C once |
got his A and Bto tighten it up. W had basically
agreenent on the attorneys' fees because he said it was one
nunber and he said he would recommend it and it was in the
real m of what he woul d recomend.

And all of a sudden ten days ago or whatever the

nunber of days was -- | can't renenber when it happened, but
it was sonetinme the end of Novenber -- | get this e-mail
sayi ng, you know, |'ve conpletely -- It's conpletely over,
good- bye, you're done, |I'll never talk to you again, an

angry letter to follow This isn't exactly what he said,
but |1 am ki nd of paraphrasing.

MR. BECK: Kind of |ike nothing what | said.

MR. ZI MVERVAN:  Wat he said was in his e-mail and
he has the e-mail. The e-mail was, Sorry, we're not going
to be able to do business. | guess | would have -- | was
hoping to get a letter of what was wong with ny A and B, |
was hoping to provide hima letter of what was going to be
in our C and everything else was sort of agreed to.

The point of all this, Your Honor, is |I'm not

asking this Court to say there was an agreenent, there was a

deal that you nust enforce, there was anything. |I'ma
little bit smarter than that. | understand we didn't nake a
deal. Wat we did do, Your Honor, is get very close and we
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were basically there. The words got in the way, the witten
stuff got in the way of the intent.

The dynam c of all the pressures that occur when
you're in trial or other pressures that occur when you've
got people all over the United States wondering what the
hell is -- what the heck is going on in your NDL, why
haven't we heard fromyou for a year, why are we not having
status reports, what's going on and | can't say a darn thing
because |' munder an order not to say anything, sonething
got lost in translation.

And | feel honestly, Your Honor, that it would be
aterrible retreat fromthe jaws of victory to where we are
today if we didn't at least tell that to the Court as to
where we are.

Because as part and parcel of this agreenent was
going to be a remand process that Phil and | were going to
work out to make appropriate nethods avail able to people who
woul dn't buy into the settlenent program couldn't buy into
the settlenment program and wanted to have their cases back.

| was very willing to work with the defense on
structuring that. Instead what | got was, Over, done,
good- bye, we'll never talk to you again, and then all the
things that he's portrayed in court about ny |ack of candor,
nmy lack of ability to say what | was -- nean what | was

sayi ng or whatever.
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And | just want to tell Your Honor and -- | want
to tell Your Honor and | want to tell it to everybody who is
l[istening in this courtroomright now that | thought we had
a deal. | thought we had agreed on A we had agreed on B,
we were trying to tighten up C, and the attorneys' fees were
agreed to and we were rolling.

Sonet hi ng happened. Either I mswote what |
t hought | was agreeing to, that is, the A that he wanted and
the B that he wanted wasn't what | said, wasn't what |
wote, or the C was going to be a nonstarter.

And Phil asked ne, Is it inportant that you have a

C? And | said, Phil, it's really inportant, but | want to
make it tight. | don't want it to be willy-nilly where
anything and everything can cone in. | want it to be a

tight C. It's hard to define, but |I thought we did it with
the four things that were positive test results.

But I"'mtrying to agree to what you have proposed
and | want you to agree what |'mgoing to propose with a
tight C and we're done, and sonet hing happened. And it
sounds -- the four things that he says was they have no
confidence that they can get this done because basically
they' re saying that they don't believe in ne.

"1l renmove nyself fromthis, Your Honor. |'m
nmore than happy to renove nyself fromit if the Court wants

to replace ne, if the Court wants to have soneone el se step
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forward and do these negotiations.

But I'Il tell Your Honor as far back as | can --
as the beginning of this case, | thought | was agreeing to
what Phil had asked and the fact that he thinks that |
didn't is disturbing to me because that's what | thought I
was doi ng.

It's not to say he didn't see sonething different
there, but he never told nme what the difference was and |
was waiting for that to conme back, their witten proposal as
to what A and B really was.

And then he says it's borne out by what | said
under seal and what he points to is the letter of proposed
terns versus the terns of the agreenent. He's right, I
shoul dn't have said these were the agreed terns. It was the
proposed ternms. But it is in the letter, which is why I
attached the letter, these are the proposed terns of
agreenent. So | stand convicted of using the word "agreed
terns"” when | should have used the word "proposed terns."

Hs third point was Category C. W all agree and

| think the e-mails say we're trying to define a tight

Category C. W didn't quite get there. | thought | did,
but it wasn't acceptable. | was awaiting their redrafts of
A and B before | wote the C. CGod knows -- Dick knows we

spent a lot of tinme trying to figure out what we had to

change about C to nmake it the tight C that woul d be
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accept abl e.

And then the ethical concerns, | think I've
expressed to Your Honor the concerns | had about ethical
concerns about the way the fees and how the fees were done.
| don't think there's anything inappropriate about paying
attorneys' fees, but | think there is sonmething that has to
be -- make sure that we're all protected and nobody cones in
and criticizes how we got there, why we got there, and what
occurred with regard to the negotiation of attorneys' fees.

And | think I was very concerned about that as
Phil raised it and trying to respond to it by saying, |
don't know the answers, just as Phil doesn't know the
answers, but | certainly amwlling to get an ethical
opinion and to try and talk to the people that know it so we
all can be properly protected.

Your Honor, | wouldn't get very far in |law and |
woul dn't get very far inlife if |I acted like Phil thinks I
acted, making a deal for A but really trying to sneak
sonet hi ng through on B, you know, making a deal that | ooks
like this but then trying to |like paper it and make it | ook
different. That's not what | did, Your Honor.

If that's what occurred, if that's what occurred,
"' mnot aware of that and | apologize for it. That's not
what | was trying to do. | told Phil that the day before

Thanksgiving. | told himthat. He said he would put it in
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witing and he would get back to me. He didn't. Sonething
happened.

And if that's what's caused the lack of ability to
have a neeting of the mnds and I'"'mthe lightning rod to
that, which I don't think I am but if I am ['lIl step back.
"Il step back and | et soneone else do it.

But as God as ny witness, | thought |I was doing
the right thing. | thought I was putting what we had agreed
to between M. Beck and | in the courtroom and what we had
tal ked about on the phone. | was trying to put that into a
docunent that we could all |ook at.

And that's why | filed the docunent under seal,
Your Honor, because | felt these negotiations needed to be
heard by Your Honor to see howreally, really close we are
and what really, really, really separated us at the end of
the day and for the Court to ask the question is this really
the kind of division we want to have in this MDL at this
point in tinme that's going to make us all go back to taking
ten depositions of every plaintiff and all the things we

tal ked about in the first hour in this courtroom

And, Phil, 1'Il just tell you right out, if I
changed sonething, I'msorry. That wasn't ny intent. |
told you that on the Wdnesday before Thanksgiving. | tel
you it again. | know you can't look at ne, but | nean it.

That's not who | amand that's not what | do.
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Thank you.

MR. BECK: Your Honor, let nme say first |I'm not
the one who decided to put the settlenent discussions in
front of the Court. It was M. Zi mernman who decided to
file sonething under seal.

It's stunning to ne. | listen to himtoday and he
says there was no deal, | agree that there was no deal. He
says that his letter did not reflect our prior
conversations. He said we had nothing down on A we had
not hi ng down on B, we had nothing down on C. The only thing
that we had said yes to was 11 and a half mllion dollars
for the Plaintiffs' Steering Conmttee. That's what he said
t oday.

But the thing that he filed with this Court and
the thing that | was responding to in ny comments was his
filing under seal, and what he said under seal was the
essential terns of the settlenent are set forth bel ow

It is stunning now to read that Bayer believes the
case is not settled. Bayer now pretends that its agreenent
never happened. After long, tedious, and difficult
negoti ations, a settlenent was reached between M. Beck and
M . Zi mrer man.

And what he asked the Court to do is before we go
on to tal k about what ought to happen with the NDL, the

Court needs to adjudicate whether a settlenent took place
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and to enforce the settlenent that he clainmed took place.

So that's what he put in witing under seal and
that's what | responded to, a claimwhich is denonstrably
false, that there was a settlenent that Bayer sonehow
reneged on. That is false.

He's got his dates all nessed up too, but it
doesn't make any difference. There never was an agreenent
because the proposal that he wote did not even reflect the
ternms that he said he was prepared to agree to and which
said, If you put themin witing the way we've agreed to
them 1'Il go to bat for you with the client. That's what |
said, that | will urge the client. W never got to the
point where | could even urge the client to accept or not
accept sonething.

Here's one fascinating footnote, Your Honor. If
you | ook again at the terns of the agreenent, whether you
want to look at the letter that he sent or when he quoted
the letter in his under seal filing, do you know what one of
the things they were willing to agree to when we were going
to pay 11 and a half mllion dollars into the Plaintiffs
Steering Commttee? They were agreeing to case-specific
di scovery.

Paragraph 4, as M. Zimrernan wote it up, sets
forth that they would go through with case-specific

di scovery, they would have expert reports, they woul d have
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summary judgnent, they would have everything that today he
tells you would be too burdensone and would be a bad way to
manage the litigation.

Back when he was hoping for a deal he was
perfectly willing to agree to that and, in fact, that was
one of the essential terns. |If we were going to agree to
anything at all, it would have to be in that context. But
today they say that that woul d be awf ul

So that sort of brings us to what we think ought

to be done with the MDL and, Your Honor, we've set forth our

position in sone detail in nmenorandum and you've been very
patient with us this norning. | can walk through the
menorandum but all 1'lIl be doing is saying out |oud

sonet hing that you've already read.

The bottomline for us is that this MDL has been a
tremendous success because the people who suffered the side
effect that pronpted the NVDL, which was rhabdonyol ysis,
al nrost every single one of them has been conpensated at
dollar figures that everybody agrees are fair. There may be
a few holdouts, but that's not the concern of the -- a grand
concern of the DL court. And part of this Court's job is
also to figure out nechanisns to di spose of the remaining
cases, whether that's before trial or getting themready for
trial.

W're faced now with thousands of cases that
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plaintiffs' lawers filed in federal court stating that
they're worth $75,000 or nore, or else they had no business
being in federal court. And when sonebody sues you and
clains that they're injured by your product, you're entitled
to do sonme things, like get an expert report and take the
deposition of the doctor and the plaintiffs. It doesn't
matter whether it's ten depositions or whatever, but we're
entitled to take basic discovery to get ready to defend

our sel ves.

And it's no answer to say our claimreally isn't
worth very much and if you insist on an expert report and
taking the plaintiff's deposition, why then it doesn't nake
any sense for us to pursue the litigation. The answer is if
that's true, then drop the case.

But you can't say that because our case isn't
worth very much you're not entitled to defend yourself,
you're not entitled to take an expert deposition and file
summary judgnent, you're not entitled to take our deposition
because once you've taken our deposition it makes the case
go away because it's not worth anything. Then they ought to
drop those cases.

That' s what happened in Phil adel phia was -- the
only thing the court did was say, Here are deadlines, neet
them These are |awsuits you chose to file, so make your

filings like you do in any other lawsuit. And then what
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happened is that this large mass of cases that aren't worth
anything, they went away. And | think that will probably
happen here.

But if they want to try the cases, we'll try them
just like we have in M ssissippi and Al abama and
Phi | adel phia, and we're going to defend ourselves. W're
not going to pay noney, nuisance noney, to nake them go
away. W're going to defend ourselves.

So we think -- then the question is whose job is

it. W think it is Your Honor's job, and you've heard us

many times say that. |If not, if you remand them and nass
remand them we'll be back in front of you soon because
you'l | have over a thousand of them anyway. There will be

sonme judge or judges in Philadel phia who will have a couple
t housand of them

Sonme people in -- scattered around the country
we'll have a whole bunch of mni NMDLs where people try to
sort through this and there will be a whole bunch of judges
scratching their head saying, Wiy do | have a case renanded
to ne when there's no expert report, when there's been no
Daubert hearings because how could | have a Daubert hearing
wi thout an expert report, why hasn't plaintiff's deposition
been taken?

So we submit the right way to do it is to get

these cases trial ready. |'mnot going to quote Your
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Honor's statenments earlier, but they were very w se.

That's all | have, Your Honor.

THE COURT: Anything further?

MR. ZI MMERVAN:  No, Your Honor.

THE COURT: W have had an interesting year. The
record really doesn't show that for over a year that the
Court has had both sides talking to each other with the
Court's presence and we've had conferences in Mam and in
Chicago and also in Mnneapolis trying to see whether or not
a settlement could be reached on sone of these cases.

| believe both sides have put forth a very good
effort. At this point it's clear that it is the Court's job
to get these matters ready for remand and that will include
case-specific reports and any Daubert issues that have to be
heard by this Court.

What | would Iike to do is -- who would be the
poi nt person dealing with the discovery issues for the
defense, M. Beck?

MR. BECK: Probably M. Sipkins, Your Honor.

THE COURT: Who fromthe PSC, M. Zi nmernman?

MR. ZI MMERVAN: | don't know, Your Honor. We'll
pi ck sonebody.

THE COURT: |1'msorry?

MR. ZI MMERVAN: | don't know, Your Honor. We'll

pi ck soneone.
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THE COURT: | need that nanme in a week's tine.

MR. ZI MMERVAN:  No probl em

THE COURT: And then | will set down a schedul e
for those parties to neet with nme so we can hamer out a
di scovery schedul e and we can get these matters ready for an
orderly process for renand.

Anything el se fromthe PSC? Do you want any of
your coll eagues to speak, M. Zi mrer nan?

MR. ZI MMERVAN.  Dani el wants to speak.

THE COURT: M. Becnel.

MR. BECNEL: Judge, since nost of ny clients cone
fromthe Qulf Coast region -- we've lost all our hospitals.
4,500 doctors have abandoned their practice and noved to
other parts of the country. 90 percent of the people of the
nmetropolitan New Ol eans area have noved to other parts of
the country. Al of the records have been destroyed.

The courts other than -- the federal court because
it's on a piece of high ground is there, but half of the
staffs are not there. Al of the civil district courts in
New Ol eans, Pl aquem nes, St. Bernard Parish, are gone. In
fact, they have no functioning courthouses.

And |'ve got a problem I'msitting on 400 checks
right now for people that | can't find. The governnment wl|
not give us the names of where these people are who applied

for assistance and therefore you can't contact them In ny
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town three weeks ago an invitation was sent to ne for a
Christmas party. | got it, | think, Saturday and it had
al ready occurred by a week. That's what's going on down
t here.

And | don't know how I'm going to conply with
al nrost anything this Court directs because of the |ack of
comruni cation and |lack of contact. |[|'ve got e-mail sites,
|'ve got websites to try to get these people, but starting
in Al abama, where the bulk of ny cases are, all the way to
t he edge of Texas, either Katrina or Rita has destroyed
virtual | y everyt hing.

THE COURT: Well, | --

MR. BECNEL: | just wanted to nake the Court aware
of that.

THE COURT: | want to nmake sure the record is
clear that the Court has stayed all actions out of Katrina
and Rita and the Court is cognizant of your problens and has
not in any way said that -- or signed any order that you
woul d have to conply with anything at this point.

And certainly when | neet with the people dealing
with the discovery issues and any other attorney in the Gl f
area that's had clients in that area that the records are
destroyed, we will have to nake the appropriate adjustnents.
That's why we'll be neeting.

That's why we'll have a provision dealing with the
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issues of the gulf course -- Qulf Coast plaintiffs and maybe
even the Florida plaintiffs that are involved in this
l[itigation that were -- their doctors or healthcare records
have been destroyed by the hurricanes in Florida.

So | want you to work closely with M. Zi mrerman
on these issues and nmake sure that the Court gets the
necessary suggestions to nake sure that your clients are
properly served and any orders served in a way that their
litigation is not harnmed in any way because of any orders
that the Court may put forth.

Now, if I'm hearing you correctly, you have
settled cases with --

MR. BECNEL: O her defendants on other cases.

THE COURT: O her cases, not --

MR. BECNEL: PPA and stuff, and | can't even find

the clients.

THE COURT: |'' mnot concerned -- | understand.
MR. BECNEL: |'mjust --
THE COURT: | have no control over those cases.

Are there cases dealing with Baycol that you've settled that
you have checks --

MR. BECNEL: No.

THE COURT: ~-- that you can --

MR. BECNEL: Al of those --

THE COURT: |If you are asking the Court to get
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involved in trying to see if the federal governnment can help
you, if that's the case, let ne know about that. Let
M. Zinmrerman know and 1'll see what | can do about that.

MR. BECNEL: They have a list of where all these
peopl e are, but they refuse --

THE COURT: D dn't you hear ne? | said any Bayco
cases. Those are the only ones | can deal wth.

MR. BECNEL: That's what | am tal ki ng about. For
ny clients in Baycol, they have a list of where these people
are | ocat ed.

THE COURT: Make sure you deal with M. Zi nmernan
and make sure that | understand all the issues and so we can
address those issues when we have the conference dealing
wi th di scovery.

MR. BECNEL: And, Your Honor, | wanted M. Beck to
know that M. Zinmmrerman -- the first | heard about even any
settl ement negotiations was right now M. Zi merman said
he was neeting with the Court, could not talk. This is the
first 1've heard of any of this. So this was a little bit
enlightening. You know, he kept his word to keep it secret.

And |'ma nenber of the Plaintiffs' Conmttee and
| want M. Beck to know that probably other than
M. Zimrerman and M. Lockridge and their respective firns,
nobody knew a thing. So | don't want you to think that the

Plaintiffs' Commttee was trying to throw sonebody a curve
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ball. | didn't even know about it.

Thank you.

THE COURT: Thank you.

Anyone else? Al right. Well, | think everything
has been addressed in open court. There's no need for any
i n-chanbers neeting. | w sh everyone happy holidays.

(Court adjourned at 11:35 a.m)

* * *
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