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PROCEEDI NGS
| N CHAMBERS
(PARTI ES APPEARI NG VI A CONFERENCE CALL)
THE COURT: Good norning. Wo do we have here?

MR. LOCKRIDGE: This is D ck Lockridge for the

Plaintiffs.

pl anni

M5. HAUER: Stacy Hauer for the Plaintiffs.

M5. WEBER: Susan Weber for Bayer.

MR. SIPKINS: Peter Sipkins for Bayer.
LAWCLERK: And Katie for the Court.

MB. WEBER:  Your Honor, | believe that Adam was

ng to join us. He had to junp out of a neeting.

know Fred had a conflict and | didn't know whet her he was

able to break | oose or not.

THE COURT: Al right.
M5. CABRASER: Hell 0?

MR. LOCKRIDGE: And that's Elizabeth Cabraser,

bel i eve.

al so,

Davi s.

M5. CABRASER: Yes. H, it's Elizabeth.

MR. LOCKRIDGE: W are on and the Court is on
El i zabet h.

THE COURT: Good norning to all. This is Judge

Magi strate Judge Susan Nelson is in chanbers with ne

and ny court reporter is recording this for posterity.

On Decenber 11, 2006 | noved the hearing that was

LORI A. SIMPSON, RMR- CRR
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to be heard -- be held by Mgistrate Judge Nel son on
January 23, 2007 to January 30, 2007 before ne at 9:00
bef ore we had the Daubert hearings.

That has rai sed sone issues that have cone across
in several e-mails that we received yesterday and so |'ve
asked to have this conference call so we can resol ve what
i ssues may be before the parties.

| think the main issue that |'ve seen is whether
or not a stay in discovery is in effect. |Is that correct?

M5. WEBER:  Yes, Your Honor.

MR. LOCKRIDGE: | believe, actually, Your Honor --
this is Dick Lockridge -- the stay is in effect at the
nmorent .

THE COURT: Well, howis a stay in effect of ny
order when | didn't stay it?

MR. LOCKRI DGE: Well, perhaps it's not. It had
been our understanding after neeting with Judge Nel son that
there was going to be --

THE COURT: Well, let's back up.

MR. LOCKRI DGE: Ckay.

THE COURT: | think before | get angry about this
whol e procedure, | hope you have reviewed the transcript of
the | ast status conference that we had on Novenber 8th
regarding setting up a commttee.

And we have been together for five years and |'ve

LORI A. SIMPSON, RMR- CRR
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had a nunber of commttees involving -- whether or not it's
a magi strate judge or a special nmaster and all those matters
have conme back to ne if there was any reconmendations for
stays or changes in any orders. And | am not happy that
sonmeone tried to tell Magistrate Judge Nel son that she had
authority, which she did not have authority, to stay an
order fromthis Court.

It was clear what the commttee was to do.
Not hi ng nore other than report back to this Court so | can
make sone final decisions on what we woul d be doi ng dealing
with remand of the cases that were left in Phases I, 11,
11, and IV. | have reviewed Plaintiffs' letter to
Magi strate Judge Nelson and | am furious that you have gone
out si de the bounds of what this commttee was supposed to be
about .

If you review the transcript and what was said by
M. Zi mrer man about setting up an end gane and renand
commttee, it was to get into a mechanismfor this Court to
remand cases and trying to cut down the anount of discovery
that was being taken, if that was a problem and to expedite
any ot her discovery that we could -- that was out there so
that we could get these matters ready for notions for
remand. Nothing nore. Nothing |ess.

The Plaintiffs went outside the bounds and

unfortunately because -- Mgistrate Judge Nel son does not

LORI A. SIMPSON, RMR- CRR
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have the institutional history of this case, of all the
things this Court has done and all the tines that | have
denied Plaintiffs' requests for stopping of discovery.

And | have inplenented PTO 149 for one reason and
one reason only, to nmake sure that the cases that were ready
to go to trial would be ready and we woul d have the
appropriate discovery so they could be remanded.

| do not have a copy of the hearing that went on
before Magi strate Judge Nel son, but | amgoing to order it
and if | see anything in that transcript that alerts ne that
things were said to the magi strate that should not have been
said, | wll take the appropriate action on January 30th.

Now, let's get back to what this commttee was
supposed to be about.

MR. LOCKRI DGE: Your Honor, this is Dick
Lockridge. | certainly apologize for us for --

THE COURT: Well, you tell ne how a magistrate
judge can contradict an order by an Article Ill judge. How
| ong have you been practicing?

MR. LOCKRIDGE: A long time, Your Honor.

Qovi ously she cannot do that and I'mcertainly sorry for
anything we put in that letter that was i nappropriate.

THE COURT: You put her in a position that she
shoul d not have been put in. That's why |I've kept control

of this matter, so | would know exactly what was goi ng on

LORI A. SIMPSON, RMR- CRR
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all the tinme on this MDL. As you know, Magistrate Judge
Lebedoff was a close friend of mne, is a close friend of
m ne and he had Iimted contact with this NDL.

Now, let's nove on to what the purpose of this
commttee is about. It's for ne to get from both sides
hopefully a proposal, if you can both agree on a proposal,
on how we can streanline discovery and get these matters
back to the transferor court in 2007.

| would like -- there are sone M nnesota cases,
found out on Novenber 8th. | don't know how many there are.
M. Lockridge, have you found out how many M nnesota cases
there are?

MR. LOCKRIDGE: | believe there are ten, but |
could be wong on that, Your Honor. Admttedy we had been
focusing on reviewing cases to see if we could get and if
the plaintiff counsel were interested and wanted to dism ss
their cases and using that as a nmechanismto streamine the
process.

THE COURT: Well, back up. |I'mnot newto this
case. W spent close to two years trying to find M nnesota
cases to try and those cases had to be vetted with the
attorneys that handl ed those cases and it took a long tine
for us to even get a nunber of cases -- well, at |east two
cases that would be triable. And by the tine we were ready

to try them the nonrhabdo cases were dism ssed and the
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rhabdo cases were settl ed.

So | don't understand for the [ife of ne how you
are going to get together wwthin a nonth's tine and have a
list of cases that should be dismssed. |'mnot concerned
about cases that should be dismssed. |If they should be
di sm ssed, they should be dismssed. That is a waste of
time.

MR. LOCKRIDGE: Al right.

THE COURT: Now, the filing that the Defense
presented to Magi strate Judge Nel son had sone interesting
statistics and | don't think I"mgoing to violate any
confidentiality here in reporting that the Defense shows
that close to 93 percent of the cases are dism ssed out when
the plaintiff's deposition is noticed or is taken. Wuld
that be accurate, Susan?

M5. WEBER: That includes dism ssals that occur
t hrough narrowi ng and - -

THE COURT: Well, 90 percent --

M5. WEBER: By the tine we get to the end of the
plaintiff's deposition, 93 percent of the cases would be
gone.

THE COURT: 90 percent of -- let's see.

72 percent were dism ssed before the depositions were
noticed, 18 percent were dism ssed after their depositions

were noticed but before the depositions went forward,

LORI A. SIMPSON, RMR- CRR
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1.4 percent were dism ssed because they failed to appear for
their depositions, and 2.9 percent were dism ssed after
their depositions went forward but before any other wtness
was deposed.

So that tells us that that's narrowi ng the cases
i mredi ately and so we should take that into consideration,
accel erating taking the deposition of the plaintiff so if
those cases are going to be dism ssed, they're dism ssed out
with prejudice so we can whittle down the nunber of cases
that will be going back on renmand.

MR. HOEFLI CH: Thank you, Judge.

THE COURT: |I'msorry. W is this?

MR. HCEFLICH: |I'msorry, Judge. This is Adamr
Hoef | i ch

THE COURT: H, Adamr

MR. MAGAZI NER:  Your Honor, Doug Marvin and Fred
Magazi ner and Adam joined the call just after it began,
believe. W are sorry we were a nonent |ate.

THE COURT: And so it would seemlike we need to
conpress the schedule for Phases Il and IV and what | would
like to do is see if we can conbine Phases IIl and IV into
j ust one phase.

M5. WEBER: Can | offer a comment on that, Your
Honor ?

THE COURT:  Yes.

LORI A. SIMPSON, RMR- CRR
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SPECI AL MASTER HAYDOCK: Good norni ng, Judge
Davis. This is Roger. | finally nade the call

THE COURT: H, Roger.

SPECI AL MASTER HAYDOCK: Good norni ng, everyone.

UNI DENTI FI ED SPEAKER: Good norni ng, Roger.

M5. WEBER: The reason we kept IIl and IV in
separate phases in the draft order that we provided to Judge
Nel son was that the narrow ng process hasn't conpleted for
IV and the final order dismssing cases from Phase IV -- and
ny |atest nunbers show that we've got about a thousand
plaintiffs who haven't filed reports from Phase 1V. That
final order won't be entered until | think sonetinme in
February.

So we kept Ill separate to try and start Phase |11
ahead of Phase |V because it doesn't make sense to start
noticing up Phase IV depositions until we know who really is
in play there.

THE COURT: Al right.

MR. HOEFLI CH: Judge, this is Adam. The bottom
line is we remain ready and willing to work with the
Plaintiffs to work on a renmand procedure and to work on
met hods for streamining Phases Il and 1V as expeditiously
as possi bl e.

THE COURT: Good. Wat about cutting down the

nunber of depositions? Because it seens like if the

LORI A. SIMPSON, RMR- CRR
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plaintiff's deposition is taken and the treating physician's
deposition is taken, the vast majority of the cases are
bei ng dism ssed at that point or after those depositions are
t aken.

MR. HOEFLI CH:  Your Honor, as you know, | believe
t he nunber of cases in which we've taken nore than five
depositions is just a handful. W are doing no nore than we
believe is reasonably necessary for us to prepare for tria
and the Plaintiffs have not at this point nmade any show ng
that we've been unreasonable. | believe the nunber of cases
where nore than --

THE COURT: Adam, |'ve got your filings and I
don't need to hear it repeated again.

MR. HOEFLI CH: Thank you.

THE COURT: |I'mtrying to streanmline the process.
At the status conference | threw out the nunber of five.
think M. Lockridge agreed to five. And then if the
Def endants needed to do nore than five, they could file a
nmoti on show ng cause why they needed to take nore than five
depositions. Wuld the Defense be against that change?

MR. HCEFLICH: That's fine, Your Honor, and we
will conme to the Court if we need to do that. W will try
to take the depositions in as reasonable a way as we can.

W will continue to do that.

THE COURT: M. Lockridge, is that agreeable?

LORI A. SIMPSON, RMR- CRR
(612) 664-5104
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MR. LOCKRIDGE: Yes. That's excellent. Very

good.

THE COURT: Now --

MR. LOCKRIDGE: | mght note, Your Honor, that |
have reviewed the timng here on Ms. Wber's proposal. She

did send us a proposed order that she sent to Judge Nel son
and | think the timng | ooked pretty good or even perhaps on
Phase |V could be conpressed a little bit.

THE COURT: Al right. So you're in agreenent
with that or at |east --

MR. LOCKRI DGE:  Yes.

THE COURT: ~-- for first glance? Because | know
that you haven't had tine to study it --

MR. LOCKRI DGE: Right.

THE COURT: -- and taken it back to your committee
to see if it's a viable option for you.

What about Phase -- let's see. Let's finish up
with Phases IlIl and IV. Wat | wuld like to do is, can we
organi ze these cases into the appropriate nunber of cases
going back to the different districts so we don't have it
goi ng back -- one case going back and then another case
goi ng back three nonths later or ten cases going back two
months later? Can we group themin any way and say cases
are going back to Eastern District of Pennsylvania or the

Southern District of Texas or Central District of

LORI A. SIMPSON, RMR- CRR
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California? 1Is there any way that we can group these cases
so we can keep track of themand try to remand them as a
group?

M5. WEBER: Ckay. So you would rather have -- if
we' ve got hypothetically 20 cases that will eventually be
goi ng back to Southern District of Texas --

THE COURT: Right.

M5. WEBER: -- that we would -- would you want
themall at once in 20 --

THE COURT: Yes, | would because --

M5. WEBER: -- or blocks of 10?7 | amjust trying
to think in terns of scheduling. You don't want a trickle?

THE COURT: No, | don't want a trickle effect
because then the judges -- what may happen or m ght happen
in our district, that a judge may handl e one of the cases
and finish up with it and then another one would cone in and
he woul d have or she woul d have the expertise in the matter
and anot her judge would end up handling it just by the
rotation.

So what | would like to do is, because the nunbers
aren't going to be that great, that we send them back in
groups so the districts can set up a procedure to nonitor
all the cases. And even if they want ne to cone down on an
intercircuit transfer and try the cases, | can do that too.

MR. LOCKRI DGE: Your Honor, this is D ck

LORI A. SIMPSON, RMR- CRR
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Lockridge. Again, we can certainly at |east, obviously,
group them by the phases. The thing is the Plaintiffs --
obvi ously when we are done with Phase I, we would like to
have those cases remanded as soon as possible rather than
waiting for the end of Phase Il and IV.

THE COURT: Yeah, | agree with that, but | amjust
wondering if we have an idea where the distribution of the
cases are going to be going back to.

M5. WEBER: It varies from phase to phase, Your
Honor. | couldn't tell you with any specificity right off
the top of ny head. | do know Phase IV is going to be very
heavy in the hurricane zone because we have a bunch of cases
that got noved in that phase. | think we've got w de
distribution on the early phases.

What m ght nmake sense and | think it woul d address
t he managenent problens you' ve identified and the
Plaintiffs' concerns is if we did sort of a two stage type
remand and maybe we did Phases | and Il together and then
11 and |V.

| think we don't want to remand anything until
we've got the Daubert ruling and so that's going to take you
a while to work through.

THE COURT: No, it won't.

MR. HOEFLI CH:  Your Honor, | would suggest on this

poi nt that now that we have the Court's charge and everyone

LORI A. SIMPSON, RMR- CRR
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is on the sane page, we get together with the Plaintiffs on
t hese issues and others concerning remand and ti m ng.

MR. LOCKRIDGE: That's fine, Your Honor. M/ guess
is that we can at | east conpress | and Il since Phase |
will also be done fairly soon anyway and naybe address |1
and IV alittle bit later.

THE COURT: Let ne give you sone other issues that
| would like for you all to discuss. Are there many rhabdo
cases left that are --

MR. LOCKRI DGE: Your Honor, this is D ck Lockridge
again. | do not believe there are very many at all. Just a
very small handful .

THE COURT: Al right. Shouldn't they go back
i mredi ately? Those would be easy to renand.

MR. HCEFLI CH: Your Honor, | believe we should try
to nmedi ate those cases before renmand.

THE COURT: Well, if you' ve |located and noted that
they were rhabdo cases, | thought it was automatically that

you were involved in nediation with them

M5. WEBER: Your Honor, | know of one rhabdo case
that's left in Phase | that we would still like to try ML
medi ation on, | believe.

One of the difficulties in terns of identifying
rhabdo cases is that we've got expert reports that use the

word "rhabdo" pretty freely. And when you get down to the

LORI A. SIMPSON, RMR- CRR
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actual deposition, | don't think the PSC will dispute that
sonme of the reports that use the word "rhabdo"” do not turn
out to be rhabdo cases. So in sone of these, in order to
determne that it's not a rhabdo case we have to get a bit
down the road on discovery.

MR. LOCKRIDGE: That's probably true. This is
D ck Lockridge again. | think we have been calling a few of
those sort of rhabdo-like, if you will, but it's ny
under st andi ng, Susan, that a few of those have also --

t hey' ve been subject to nediation and even a few of them
settl ed.

THE COURT: Well, | don't know about --

M5. WEBER: -- a list of rhabdo cases and get them
into the nediation process, Your Honor.

THE COURT: Well, which nediation process, the
Shook Hardy one or the Court's one?

MR. LOCKRIDGE: Well, we would rather do the
Court's one, Your Honor.

THE COURT: Well, | understand that, but that
agai n del ays having the matter renmanded. W can still have
a nedi ator be working on the case and have the case
remanded.

MR. LOCKRIDGE: That's obviously fine with us. W
would |ike --

THE COURT: Having nediation going on while it's

LORI A. SIMPSON, RMR- CRR
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bei ng remanded, it's not exclusive, | don't think.

MR. LOCKRI DGE: No, not at all.

THE COURT: What I'mtrying to do is to nove these
cases along and if we have a rhabdo case that is not going
to settle, let's get that one to the transferor court and
have it tried.

MR. HCEFLI CH:  Your Honor, we w |l address that
with Plaintiffs as well.

THE COURT: Al right. The Mnnesota cases, since
they're here, | would like to take a special interest in
meki ng sure that we nove those cases along quite quickly and
that we can even start setting trial dates.

And | need -- again, M. Lockridge, | think you
made a suggestion in your letter that for econom es of scale
that several cases would have to be tried together. | have
no problens with that, that can be done, but | need a
recomrendati on fromyou on how that shoul d be done.

MR. LOCKRI DGE: Per haps, Your Honor, we can neet
with and talk to the Defendants about this and perhaps we
can pull out the Mnnesota cases fromthe remaining phases
and expedite those.

MR. MAGAZI NER:  Your Honor, this is Fred
Magaziner. May | ask M. Lockridge a question for
clarification?

THE COURT: You nmay.

LORI A. SIMPSON, RMR- CRR
(612) 664-5104
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MR. MAGAZINER: Dick, are you saying there are ten
cases in the District of Mnnesota filed by M nnesota
residents or ten cases filed in the District of Mnnesota
who are residents of various states?

MR. LOCKRIDGE: That's a good point, Fred. M
understanding and this is -- I"mnot certain at all about
this, but there are ten cases filed in the District of
M nnesota. | do not believe that all ten are filed by
M nnesota residents.

MR. HCEFLI CH: Judge, | think both sides should
| ook at what remains in Mnnesota and get together to
di scuss this as well. | know that Plaintiffs and we wll
di sagree vehenently on what should be done, but | think we
should join that issue and | ook at a process for discovery
on those cases.

MR. MAGAZI NER: W certainly should find out what
the facts are first.

MR. HOEFLI CH:  Yes.

THE COURT: Al right. Now, this norning | had
Defense's e-mail of their proposed supplenental addition to
PTO 149 and | know that you haven't had a chance to really
ook at it fromthe PSC s side of it, but at |least that sets
down the types of things that | was | ooking for.

If we can even conpress it even nore, that woul d

be hel pful and put in the ideas | would want about M nnesota

LORI A. SIMPSON, RMR- CRR
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cases and al so rhabdo cases, getting those back as quickly
as possible, and then identifying those cases in Phases |
and Il that are ready for remand so | can propose that to
t he panel .

MR. LOCKRI DGE: Once again, Your Honor,
obvi ously understand and fully agree with that and
prelimnarily | have |ooked at this proposal and it doesn't
| ook too bad, but since | did just get it this norning, |
would like to run it by the rest of the PSC

And | suggest that -- obviously we're going to
have an extensive neeting with Adam and Susan and ot hers and
this would be one of the issues that we can discuss, but
hopefully we can cone to an agreenment on this point anyway.

THE COURT: Al right. Wen do you want to neet?

Soneti me next week?

MR. LOCKRIDGE: | can certainly neet next week.
M5. WEBER: So can |

MR. HCEFLICH: So can |I.

M5. CABRASER: This is Elizabeth Cabraser. | wll

make nysel f avail abl e.
THE COURT: M. Lockridge, you pick a tinme and
dat e.
MR. LOCKRI DGE: Just a nonent, Your Honor.
THE COURT: |'msorry. M. Lockridge?

MR. LOCKRIDGE: Yes, I'mhere. [|I'mjust pulling

LORI A. SIMPSON, RMR- CRR
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up ny cal endar, Your Honor, if you will just bear with nme a
nonent, please. |I'min New York. How about the 20th, does
that work, Wdnesday?

M5. CABRASER: Dick, this is Elizabeth. | have to
be at a status conference with Judge Breyer in Bextra and
Cel ebrex on the 20th, but --

MR. LOCKRI DGE: The 21st, perhaps? |Is that
getting too close to the holidays?

M5. CABRASER: | will have to be in Mnnesota on
the 21st in any event.

MR. LOCKRI DGE: There you go.

MR, HOEFLICH: | would think we could do this by
conference call as well if you need to be sonmewhere el se --

M5. CABRASER:  True.

MR, HOEFLICH: -- just as long as we all set
oursel ves asi de.

M5. CABRASER:  True.

MR. HOEFLICH: Either one of those days woul d work

for ne.

MR. LOCKRI DGE: The 21st in the norning?

UNI DENTI FI ED SPEAKER: Morning is better for me on
the 21st.

MR. HCEFLI CH: Sounds good. | think we have a
pl an.

THE COURT: Pick a tine.

LORI A. SIMPSON, RMR- CRR
(612) 664-5104
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MR. LOCKRI DGE: 9: 00.

MR. HCEFLICH: That works for us.

M5. WEBER:  Ckay.

THE COURT: Now, do you want Magi strate Judge
Nel son and Special Master Haydock to be involved or do you
want to work it out yourselves for right now?

MR. LOCKRI DGE: Your Honor, this is D ck again.
actually think that perhaps it would be just as well if we
try to work it out ourselves. | think we can work out
probably 95 percent of this anbngst ourselves.

MR. HCEFLI CH:  Your Honor, we would be fine with
the special nmaster, but we will do whatever the Plaintiffs
think is best.

THE COURT: Al right. | should tell you that the
special master and | have tal ked, and he is going to
vol unteer his tinme from now on and not charge the parties.
And so you shoul d give himgood thanks for the holiday gift
he is giving you.

MR. LOCKRI DGE: Thank you.

M5. CABRASER: Thank you very nuch.

M5. WEBER: That is astounding. Thank you.

SPECI AL MASTER HAYDOCK:  You're wel cone. The end
needs to happen sooner than later. | will do whatever | can
to help you fol ks reach that end.

MR. LOCKRI DGE: Thank you.
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M5. WEBER: W deeply appreciate it.

SPECI AL MASTER HAYDOCK: If you want ne on the
call, I can be so. [If not, | can wait.

MR. HCEFLICH: | think we are good, but we wll
endeavor to involve the Court wherever both parties think it
woul d be hel pful.

THE COURT: Al right. And when are you going to
report to ne?

MR. HCEFLICH: The day after the neeting, would
that suffice, Your Honor?

THE COURT: Yes. Can you do it by e-mail?

MR. HCEFLICH: Yes, we can.

THE COURT: And then we'll continue talking the
foll owi ng week and working out the other issues so by
January we'll have -- the first week in January we'll have a
good idea of what cases | will be asking for the panel to
remand.

MR. HOEFLI CH: Thank you, Judge.

THE COURT: Any other issues that we have to dea
wth, Susan?

M5. WEBER: | think that covers it, Your Honor.
Thank you.

THE COURT: Dick?

MR, LOCKRIDGE: Wll, this is D ck Lockridge

again. Once again, Your Honor, and to both of you let ne
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j ust apol ogi ze on behalf of the PSC. W certainly did not,
obvi ously, nmean to m sl ead anybody. |'mcertainly sorry for
anything that we did and | hope we can nove forward here.
THE COURT: | think we are noving forward.
MR. LOCKRIDGE: Al right. Thank you, Your Honor.
THE COURT: Have a good day.

(Proceedi ngs adjourned at 10:30 a.m)

* * *
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