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(1:00 p.m)
PROCEEDI NGS
| N CHAMBERS
(PARTI ES APPEARI NG VI A CONFERENCE CALL)

THE COURT: Let nme call the case.

W are here today in the matter of In Re: Baycol
Products. This is MDL File Nunmber 01-1431.

| f we could begin by having counsel note your
appear ances.

MR. LOCKRI DGE: H. R chard Lockridge on behalf
of --

(Wndows nessage alert tone)

MR. LOCKRI DGE: -- Yvonne Fl aherty with me from ny
firm

THE COURT: M. Lockridge, you're going to have to
speak a lot |ouder than that, please.

MR. LOCKRI DGE:  Ckay.

THE COURT: Thank you.

MR. ZI MVERVAN: Judge Nel son, this is Bucky
Zimrerman for the Plaintiffs' Steering Commttee.

M5. CABRASER: Good afternoon, your Honor.
El i zabeth Cabraser for the Plaintiffs' Steering Conmttee.

MR. HOPPER: Good afternoon, your Honor. Randy
Hopper for the PSC.

MR. HOEFLI CH: Good afternoon, your Honor. Adam



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Hoeflich for Bayer Corporation and Bayer AG

MS. WEBER: Good afternoon, your Honor. Susan
Weber for the Bayer defendants.

MR. S| PKI NS: Good afternoon, your Honor. Peter
Si pkins for the Bayer defendants.

MR. MAGAZI NER: Good afternoon, your Honor. Fred
Magai nzer for d axoSm thKli ne.

THE COURT: VWl |, good afternoon to everyone. W
do have a court reporter here, M. Haydock is al so present,
and ny |law clerk Dave Toepfer is also present.

W are here today to conduct a status conference in
this matter. The record should reflect that the parties have
submtted to the Court sone subm ssions and the Court has
reviewed themcarefully. 1'd like to have each side, though,
make a brief presentation to ne and then |'mgoing to raise
sone issues for your consideration. Let's begin with the
Plaintiffs' Steering Committee.

MR.  ZI MVERMAN: Your Honor, this is Bucky
Zimerman. Unfortunately, the Plaintiffs' Steering Commttee
is kind of spread out into various areas of the country, so
we can't really see each other and we weren't sure exactly
how the Court wanted us to proceed, but | will essentially
summari ze where we are and what we view as being the place to
go from here.

THE COURT: M. Zinmrerman, can | just interrupt

TIMOTHY J. WLLETTE, RDR, CRR
(612) 664-5108
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you one nonent? | am having trouble hearing you.

MR.  ZI MVERNVAN: kay.

THE COURT: | apologize for that. Are you on a
speaker phone?

MR.  ZI MVERMAN: |"'mon a cell phone,
unfortunately, and it's the only place | can talk, but maybe
Ri chard Lockridge, who's on a hard line, could proceed if
you're having trouble hearing ne. Again, Judge, | apol ogi ze.

THE COURT: That's okay. | think if you speak
unusual ly loudly, that would hel p.

MR. ZI MVERVAN: kay. Can you hear ne better now?

THE COURT: Yes, as long as you speak |oudly.
That' Il be fine.

MR.  ZI MVERMAN: Essentially, your Honor -- and
again, | don't want to go too long into this, because | know
you' ve got these letters, but we've had a very successful ML
in many respects. Mny thou -- several thousand cases have
been settled and many thousand cases have been di sm ssed.

The question that lies in front of us today is how to
effectively deal with the cases that remain, many of which
shoul d be, in the judgnent of the PSC, resolved for no
conpensation or dism ssed, many of which -- sone of which, a
smal | er nunber, we think should either be resolved through
settlenment or remanded for trial. The issue that exists has

to do wth how to do that efficiently and effectively.

TIMOTHY J. WLLETTE, RDR, CRR
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For approximately the |ast year we've been engaged
in a practice which we now have a history to reflect upon,
whi ch essentially shows us that the cases that renain,
al t hough sone of them serious in the sense that they
represent serious injuries that are | ess than rhabdonyol ysis,
or we'll call rhabdos, are still not large in the scope of
damage returns that mght be available within a settlenent of
trial. And the problemthat exists and the reason we're
trying to streamine the process going forward is, the
current reginme of pressing forward with kind of -- sort of
unfettered case-specific discovery has for the nost part
resulted in alot of litigation fatigue, at least in our
view, but nore inportantly has not resulted in all of the
cases being addressed and we are | ooking at a significant
length of time in order to do that through the existing
regine that's in place.

W think a nore efficient nethod can exist and
could be put into place, should be put into place, the result
of which will result in many cases being put in an
order -to-show cause sort of systemthat | won't describe in
detail now but is described in the letter, which would result
in dismssals and sone of which will result in them being
either available for nediation through the existing nediation
program a gl obal resolution of those several hundred cases

that mght remain, or remand for trial in the event that no

TIMOTHY J. WLLETTE, RDR, CRR
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resolution of these serious injury cases could exist.

W think that this MDL, which is now al nost five
years old, in the next 12 nonths, if not less, will show us
what cases really require the type of focus because they
represent real serious cases of serious injury and what cases
then woul d have to be dealt through nediation, through
potential settlenent, or to be remanded for trial.

THE COURT: M. Zimrerman, can | ask you a
questi on?

MR.  ZI MVERNAN: Yes.

THE COURT: Are you aware of any non-rhabdo cases
t hat have been settl ed?

MR.  ZI MVERNAN: Well, that's an interesting
guestion, your Honor. You know, it's sort of what the
definition of "is" is, | guess. | nean, we have -- there's
been sort of an interesting way of defining rhabdo over the
years and | think that -- it's been reported to ne that
certain cases that | ook and snell, are close to rhabdo, have
been resolved, and | think Defendants have taken the position
that it's only rhabdos that have been resolved. | think if
you really drove down into them you will find that there are
cases that have el evated | abs and synptons that represent
sonmet hing that could or should or m ght have | ooked Iike
rhabdo or be close to rhabdo that have been resol ved, but

honestly, | think only the defendants know what they've

TIMOTHY J. WLLETTE, RDR, CRR
(612) 664-5108



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

resolved and I only know what has been resol ved through the
efforts of ny office or in conjunction with the advice
received fromny office.

And | would say to you | believe there have been
cases that have been -- of serious injury that |ook or are
close to or are rhabdo-like or rhabdo Iite that have been

resolved, but | can't swear to that because | don't have

those files in front of me. | don't know if anybody el se on
the Plaintiffs' Steering Conmttee, |like Yvonne or Dick or
El i zabeth, who are on this call, would have any other facts

that could support or even tell nme that |I'm w ong.

But | think what we've started out with, a regine
to settle only rhabdo which had a doctor's certification, if
you will, and | think sonme cases have been resolved as very
close to or serious enough that the defendants classified
them as such in order to settle them And | don't say that
in a disparaging way. |I'mjust trying to be as honest about
facing that question as | could.

THE COURT: Thank you.

MR.  ZI MVERNAN: Does anybody on the Plaintiffs’
Steering Commttee have any further insight on that?

M5. CABRASER: This is Elizabeth. Mst of ny
firm s individual cases turned out to neet the defendants’
definition of rhabdonyolysis and they settled. W have

relatively small collections, 15 to 20 cases, that we

TIMOTHY J. WLLETTE, RDR, CRR
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consider to be serious injury cases, but don't at |east --
haven't yet met what the defendants consider to be settleable
case criteria. And | think by extrapolation there may be as
many as a couple of hundred cases in the litigation, your
Honor, that fall in that category that ought to be resol ved
and they just are in a no-person's |and between the
rhabdonyol ysi s cases which have -- which virtually all have
settled and then the |larger nunber of cases that both sides
are concerned with that don't neet either rhabdonyol ysis or
serious injury criteria.

THE COURT: Thank you.

MR. LOCKRI DGE: Your Honor, this is D ck
Lockridge. If | could just anplify very briefly.

Just so it's very clear to everybody, including the
def endants, what we are proposing is that the plaintiffs wll
go through the remai ning cases and anal yze them oursel ves --
| nmean, basically we do know what's there -- and suggest that
a |l arge nunber of these cases be put on sort of a show cause
calendar, if you will, which would then presumably all ow the
individual plaintiffs' attorneys, if they wish to try to cone
forward at that tine, with sonme reason why the cases shoul d
not be dism ssed. Anticipating that nost of those cases
woul d be di sm ssed, as Elizabeth Cabraser said, there would
be perhaps 200 to 300 cases left at that tine, and then at

that tine I guess we woul d propose a further conference or

TIMOTHY J. WLLETTE, RDR, CRR
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conferences with the defendants and the Court to see if
there's anything to do with those two or 300 cases, but the
main thing is to try to get rid of all this underbrush, if
you wl|.

THE COURT: kay. Anybody else on the Plaintiffs'
Commttee wish to be heard?

MR.  ZI MVERVAN: This is Bucky Zi mrernman, your
Honor, again.

The only thing that I'msaying is that | think we
recogni ze that by taking depositions and having a program
where there's no remand in sight and that cases are just
bei ng case-specific discovered with no outlet on the other
end and no criteria to try and determ ne how we m ght nore
sinply get to the cut between serious and certainly not
serious cases, that we kind of get into this perpetual
di scovery of -- case-specific discovery, and | think we
defeat the purpose fromthe plaintiffs' point of view of
trying to be pragmati c about these decisions about which
cases could neet the criteria of serious versus cases that
are just there and need to be dealt with on a di sm ssal
calendar. So we're trying to be proactive and say, okay,
we've learned a lot in this area about what goes away and
what stays. Let's try and do it ourselves and then cone back
at the end of the day without the litigation fatigue and the

expense to both sides, quite frankly, and see if we can deal

TIMOTHY J. WLLETTE, RDR, CRR
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with them nore appropriately. If we can, great; if we can't,
then the remand program could then be undertaken, which is
why the end gane includes not just settlenment, which may or
may not be in the cards, but also remand, which would be the
| ogi cal extension of this program

THE COURT: kay. Let's turn our attention to the
def ense then.

MR. HOEFLI CH: Your Honor, this is Adamr Hoeflich.

W agree with M. Zimmerman that this MDL has been
a success. Mre than 3,000 cases of persons with serious
injuries have been voluntarily resol ved by Bayer for nore
than a billion dollars. W disagree on what cases renain.
W believe that the remaining cases are aches-and-pai ns cases
and we do not intend to settle the nmass of cases that remain.
W believe that the Court should stay the course.

As early as PTO 4, Pretrial Oder 4, | believe, the
Court said that case-specific discovery would take place in
the MDL, and in what was a carefully and thoroughly
negoti ated order set forth in Pretrial Oder 149, Judge Davis
set forth specific procedures for finishing case-specific
di scovery. The first two phases of the procedures are
nearing conpletion wth Phase | to be conpleted effectively
this year and Phase Il being conpleted | believe by May of
next year. W are ready to enbark on discovery for the | ast

two phases and we believe that that should take place.

TIMOTHY J. WLLETTE, RDR, CRR
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| don't know what M. Lockridge or M. Zi nmrerman
are referring to with this order to show cause procedure, but
if they have cases they believe should be dism ssed, they
should dismss them The other cases should not be stayed
and they should nove toward di scovery. | believe that we
should work with the Court and with the plaintiffs to put in
pl ace a schedul e for discovery and notion practice in the
remai ning cases and to begin remands on an orderly course.
W don't disagree with that. W're not asking for everything
to be held in linbo indefinitely in the MDL. What we're
asking is to follow the procedures that Judge Davis put
forth.

| just briefly would Iike to address this argunent
about litigation fatigue. That's just not the case. The
plaintiffs are abandoning their clains before any w tness
testifies or inmmediately after their own depositions. The
def endants have been remarkably restrai ned and have taken
only those depositions necessary to defend thensel ves.
believe there's only a handful of cases where there have been
five or nore depositions, maybe ten or 15 cases. It would be
enornously inefficient to have case-specific discovery take
pl ace anypl ace except in this MJL. Cases are goi ng away
before enornous file shuffling that woul d have to take pl ace
bet ween Judge Davis' courtroom and the courts that were the

original transferor courts. W don't see any reason for

TIMOTHY J. WLLETTE, RDR, CRR
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further settlenent discussions with the plaintiffs on these
cases. |If there are rhabdo cases, of course we want to use
the nedi ati on procedures that Judge Davis has set forth, but
the other cases should be prepared for renmand the sane way

t he other ones have been prepared for remand and we should go
t hrough the Daubert hearings and the notion process just |ike
Judge Davis has prepared.

So, we think that Phases Ill and IV can be
conpressed sonewhat and we are nore than happy to work with
the Court to work on a proposed schedul e that woul d conpress
t hose phases, but we're not interested in stopping the MOL
and trying to engage in settlenent talks at this point. W
don't believe that would be fruitful. W' ve been there,
we've tried that. It would not be productive. W're not
prepared to resolve these hundreds of cases that the
plaintiffs are tal king about and we'd |ike to proceed
according to the pretrial orders that Judge Davis has set
forth.

THE COURT: Any response fromthe plaintiffs?

MR. LOCKRI DGE: This is Lockridge again.

Vll, notw thstanding the rhetoric, | don't think
there's any really fundanental disagreenents here, quite
frankly. Qur proposal is that the plaintiffs wll nake an
effort to try to lead up on what we think are the

I nappropriate cases and that's why we suggested the order to

TIMOTHY J. WLLETTE, RDR, CRR
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show cause cal endar. That al so hel ps us deal with sone of
the individual plaintiffs' attorneys and that's certainly
fine with us to have the cases be renmanded, the remaining
several hundred cases that are there to be remanded fromthe
district where they cane, your Honor, and we're not asking
for a stay of discovery either.

MR. HOPPER: Your Honor, this is Randy Hopper.

Wth all due respect to ny friend and col |l eague,
M. Hoeflich, we were brought before your Honor now by Judge
Davis, notw thstanding those orders that M. Hoeflich
referred to, to try to find a way to streamline this ML, and
he's doing anything but trying to streanmine the MOL. In
fact, what you heard him say and argue is stay the course,
stay the course, stay the course. That's not what Judge
Davis asked us to do at all. Judge Davis asked us to cone
bef ore your Honor and to attenpt to streamine this MDL and
to find sone creative solutions with your Honor to acconplish
that. And the plaintiffs have put before your Honor what we
believe is a very significant step in that direction, and
trying to stay the course and keep this MOL going as we told
Judge Davis, but unfortunately your Honor was not present to
hear before we joined your Honor in front of you, is that to
stay the course that M. Hoeflich is continuing to propose
and Defendants want to carry on with takes us well into 2008,

your Honor. That's not at all what Judge Davis is hoping to

TIMOTHY J. WLLETTE, RDR, CRR
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achieve here with the MOL at this point.

What we're trying to do is to reach a point wthout
having to say whether it's settlenent, whether it's remand,
whether it's nediati on, whatever the outcone may be once we
conti nue through with the process that we propose, to bring
this MDL to a close after nearly five years on the 18th of
Decenber, in just a few nore days, your Honor, five years.
And | think that's the goal and that's the end that we're
| ooking to achi eve and what Judge Davis has brought us here
bef ore your Honor to do and what we're all expected to work
toward now Wth all due respect, M. Hoeflich's plan of
stay the course is not toward that end or that goal at all.

MR. HCEFLI CH: Randy, just to avoid confusion so
that you know, first, if you have a procedure, again, on
di sm ssing cases sooner, we're happy to look at it and I'd
urge you to send it to us.

Second, maybe | wasn't clear enough about this. W
agree on conpressing the schedule, so we would propose that
Phases Il and IV be noved up in tinme and we're happy to work
with the Court and with the plaintiffs on that, so there may
not be as nuch di sagreenent as you're suggesting.

MR. HOPPER: That' s good.

MR. HCEFLI CH: And we believe as well that we
shoul d nove forward and we're not suggesting anything other

t han novi ng expeditiously through the process.

TIMOTHY J. WLLETTE, RDR, CRR
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V5. WEBER: And if | can add a couple words here.
This is Susan Weber.

You know, in addition to proposing a nmechani sm for
nmovi ng up Phases 111 and |1V, we have al so suggested a
specific procedure for starting a remand process on a rolling
basis that would provide for a nmechanismfor nediation,
rhabdo cases, through the procedures we've already got in
place with the Court and so that that process could go
forward. And |I would anticipate on the type of schedul e
we' ve been contenplating there would be, you know, remands
during this upcom ng cal endar year dependi ng on how qui ckly
the JPM. noves them and we all know that's beyond everyone's
control here.

MR. MAGAZI NER: This is Fred Magazi ner, your
Honor .

THE COURT: Yes.

MR. MAGAZI NER: Just one quick observation, which
is, if the plaintiffs take the responsibility of dism ssing
the cases that they think could be dism ssed and the nunber
of cases in the MDL drops precipitously fromwhere it is now
to, let's say, only a hundred cases or so, obviously that
will enable the parties to discuss nore realistically what
kind of schedule is appropriate to process those cases. The
fewer cases that remain, the nore quickly it can all be done.

M5. WEBER: That's actually why PTO 149 only

TIMOTHY J. WLLETTE, RDR, CRR
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provi ded schedul es for Phases | and Il. The idea was we'd
figure out what happened with the first couple of phases, see
how the tinetabl es played out and how many cases actually
made it to that point in the discovery process. Then we
could set a tinetable for Ill and 1V, and al so, the order
specifically provided that the remand process would be --

MR. HOPPER: But the difference, your Honor --
Randy Hopper again -- is that we believe that Judge Davis has
put us here -- this is a new day and that we don't see the
need to continue wth this exceedingly expensive discovery
and process and | ayer upon |ayer upon |ayer of judicial
process in order to get to the end. Whether we're going to
call it expediting Phases IIl and IV or not, we're prepared
to take a major step forward with the remaining inventory to
achieve that wthout all this layering of judicial process
and without all this expensive discovery, which as Bucky said
is expensive for both sides.

MR. HCEFLI CH: Agai n, we wel cone any nechani smthe
plaintiffs want to use to dismss cases. Wuat we can't agree
tois to give up discovery in any cases that remain and the
plaintiffs wish to try. W're entitled to defend
oursel ves --

MR. HOPPER: And we agree with that, Adam |
think --

MR. HOEFLICH:  Okay.

TIMOTHY J. WLLETTE, RDR, CRR
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THE COURT: Hey, hey, gentlenen. Counsel ?
Counsel ? The poor court reporter is trying his best to get
all of this, so before you speak, if you could identify
your sel f.

MR. HCEFLI CH: This is Adam Hoeflich. And so we
woul d very nmuch like to | ook at whatever Plaintiffs are
proposi ng, because we favor dism ssals as nuch or nore than
the plaintiffs do, but what we don't want to do is forfeit
any rights to discovery in cases that will proceed to trial.
W need to defend ourselves and we're entitled to do that.

THE COURT: kay. Let's have the Court for a
nonent throw out sone thoughts here.

| think that the parties are really headed in the
right direction. | can see that you have sone di sagreenents,
but | think everybody's prepared to streamine things.

| do think M. Hopper is correct to a certain
extent that this is a bit of a new day, because we're trying
to sort of take a hard |ook at PTO 149 to see if there's sone
ways in which we can't streamine this litigation and at the
sane tinme, of course, preserve everybody's rights to the
di scovery they need.

| am going to nmake sone suggestions. That's all
they are at this point. 1'd |like sone feedback on them and
then I will end up getting back to the parties on sone of

t hese thoughts.

TIMOTHY J. WLLETTE, RDR, CRR
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First of all, the Court is pleased, as | think
everyone is, with the Plaintiffs' Commttee's suggestion that
they neet and confer and nmake a concerted effort to dismss
cases that do not involve valid injuries, and | think the
Court will certainly encourage that to occur.

Wth respect to this order to show cause cal endar,
" mnot sure exactly how that works and I'd need a little bit
nore feedback fromthe plaintiffs on what they anticipate,
but | imagi ne dozens and dozens of plaintiffs' |awers com ng
and asking the Court to nmake threshol d nedical
determ nati ons, which doesn't seemquite right. | suspect
that those dismssals will have to be by agreenent and if
they're not by agreenent, those cases wll proceed to the
next step.

M/ third thought is this: Al though every MDL has
its own goals and this MDL's goals clearly fromthe begi nning
have been to make these cases trial ready before remand, it
is unclear to nme whether that is necessary at this stage.
After all, the original goals of MDLs were to streanline
generic discovery. It nmade sense for the parties to cone
bef ore one court and ensure that the generic fact and generic
expert discovery was streamined and acconplished, and that
has been done here and will be conpleted after the Daubert
heari ngs.

Wth respect to case-specific discovery, MLs

TIMOTHY J. WLLETTE, RDR, CRR
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operate differently. W often get remands as judges here
from MDLs where there is sone case-specific discovery
remai ning, and usually that case-specific discovery is
case-specific expert discovery and it's often treating
physi ci ans.

So | just throwthis out to you: |If the first step
were for there to be a neet-and-confer where a substanti al
nunber of these cases were dismssed and the second step was
that case-specific fact discovery proceed but not
case-specific expert discovery, leading then to a trial or
nore here of M nnesota cases -- now, the M nnesota cases --
and | understand there are six of themleft in Phase |I and
1. 1 don't know how many are in Phase IIl and IV -- those
woul d go through case-specific fact and expert discovery and
be prepared for trial and tried. W'd like to get those
tried by the end of next year. And the non-M nnesota cases,
once case-specific fact discovery is concluded, would be
remanded. | think that schedule would permt us in the year
2007 to remand or try all of these cases and concl ude all
generic discovery and all case-specific fact discovery.

Let ne ask for some feedback on those thoughts.
Let's begin with the plaintiffs.

MR.  ZI MVERVAN: This is Bucky Zi mrernman, your
Honor .

| think we're being -- we're close to what we think

TIMOTHY J. WLLETTE, RDR, CRR
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is the way that we can get to the end in 2007. The
neet - and- confer and work on dism ssals requires cooperation
and we've had difficulty in the |l ast year with cooperation,

but perhaps with the help of the Court and the new era that

we're trying to enbark on, |I'mconfident that we can do that.
Wth regard to the order to show cause, | think
you're right. | think we have to get -- the order to show

cause is sinply a vehicle to try and get Plaintiffs' counsel
and defense counsel to agree on dismssal. Cbviously defense
will agree. It's getting Plaintiffs' counsel to agree. And
the Plaintiffs' Steering Commttee is willing to take that
step to pronote that dismssal within our judgnent that is
appropriate. Qur judgnent nmay be challenged at tines and
then we may be at the end of our power, but we're willing to

do that in the interest of getting this case nuch nore

nar r oned.

Wth regard to trial ready at the end of the year,
sure. | think we can do that and try the M nnesota cases
that need to be tried. | can't sit here and say for sure

what those cases should be, the order, how they should be
grouped, how they should not be grouped. 1'd |like to | eave
that for another day, but certainly that is an appropriate
goal for the Mnnesota cases, if they need to be tried, to
try them

And then with regard to the remand of the other
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cases in that sane tinme frane, it's only the discovery that
needs to occur occurring, we support that notion as well.

The only caveat | have, your Honor, to all of this
is this idea which | think we have a little bit of disconnect
on which I hope the Court has now hel ped us with, which is
the idea that we need to try and find a better way to get to
the end rather than the stay-the-course way, and | think we
can work within that as long as the parties are given that
direction and that nmandate, if you wll, by the Court.

So I"'min support of basically what the Court has
outlined and I think it's workable. Goviously I'mjust
trying it on for the first tine. There may be sone need for
us on the plaintiffs' side to discuss it further, but at the
risk of putting nyself out on a |linb, those are ny thoughts.

MR. HCEFLI CH: Your Honor, this is Adam Hoeflich.

| have obviously the sane need to discuss with ny
col | eagues the Court's proposal; however, | would have sone
significant concerns about it.

Fromearly on in this MDL, Judge Davis proposed |
bel i eve what he called put a bow on the cases before they get
sent back for remand, and the reason that Judge Davis
proposed that was because there is great efficiency in
coordi nati ng proceedi ngs before they go back to the
transferor courts. What the Court envisioned and put in

pl ace in PTO 149 was not just having case-specific fact
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di scovery take place here, but also the case-specific expert
di scovery, and one of the reasons the Court set that forth
was so that notions of the sane nature and kind could be
filed in this court to be ruled on by Judge Davis. [If we
were to go to the transferor courts before going through
expert discovery, we would have courts throughout the United
States deciding on simlar notions and we would | ose an

enor nous anmount of the efficiency and coordi nation of the
MDL, and that is not what the Court put in place as early as
2002 when we first started | ooking at these cases. And PTO
149 is very clear that one of the reasons we're having the
Daubert notions here is so that notion practice can take
place in this court after the work of this Court has been
conpl eted, and to hold otherwi se would have all of the
parties going to transferor courts around the country and
havi ng them burden their dockets with what could be done once
rat her than on several fronts.

THE COURT: Now, M. Hoeflich, don't you draw a
di stinction between case-specific expert discovery and
generi c expert discovery?

MR. HCEFLI CH: No, your Honor, | believe they are
different, but | believe the case-specific discovery should
be dealt with in this court for many reasons.

For exanple, when we're dealing with the

aches-and-pains cases, we're dealing with alleged side
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effects that occurred no nore frequently than either
disclosed in the label or with other statins, and we would
think that Judge Davis would deal wth those notions in the
first instance rather than having courts throughout the
United States deal with notions based on that who haven't
been famliar with the cases for several years. So, while |
understand that Judge Davis wll deal wi th Daubert notions,
there's an enornous benefit to having himdeal with
case-specific notions as well.

O, for exanple, where the Plaintiffs' Steering
Comm ttee has an enornous nunber of plaintiffs |ooked at by
the sane experts and the cases nmay conme fromdifferent
jurisdictions, notions concerning those experts should go to
one court. They should go to Judge Davis and they shouldn't
have to be heard by judges across the United States at
different times rather than once. That's exactly the
reasoni ng behind the diet drug case that we cited to the
Court when it heard this and decided it the first tinme, it's
the reasoning behind | believe the In re Patnaude case from
the Third Grcuit, and it's why the Judicial Panel on
Multi-District Litigation has been having cases worked up in
the transferee courts rather than the transferor courts.

So, we have given considerable thought to this and
briefed it in front of Judge Davis on several occasions. So

we agree on every front that there needs to be a mechanismto
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move forward the MDL on an expedited basis and are nore than
happy to work on that. W are willing to work with the
plaintiffs to acconplish dismssals as quickly as possible.
W are willing to work on remand process, including remands
and work on cases that were filed within the D strict of
M nnesota as quickly as possible. And | note that in
Phases | and Il there were very few cases remaining filed in
the District of Mnnesota, but again, we would suggest that
t hat conpressed work be done in the MDOL just as Judge Davis
had said it would be since the inception of this case.

MR. MAGAZI NER: Your Honor, this is Fred
Magaziner. My | just add a point, please?

THE COURT: Sur e.

MR. MAGAZI NER: | agree conpletely with what Adamn
Hoeflich has said and | think that perhaps your Honor would
benefit, if | may make the suggestion, if both parties were
to submt to you witten subm ssions on the desirability of
havi ng case-specific discovery take place in the MDL versus
on remand, and then after you receive the subm ssions from
both parties -- and | would suggest these not be ex parte,
they be adm ssions that are served on the opposing party as
well -- that after you' ve received the witten subm ssions,
we could then reconvene and have a di scussion, or argunent,
if you will, with your Honor on that issue, because it is an

i ssue of great inportance and | think your Honor m ght
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benefit from having both parties present their best argunents
on that issue.

V5. VEBER: Your Honor, Susan Weber.

THE COURT: Yes.

M5. WEBER: One of the specific points on this is
that, with respect to coordinating the case-specific experts,
| know what the expert team has been doing, which is taking
-- it's the sane expert that shows up in 20 cases in a phase.
They' ve been |ining up the cases one after another and going
through themwi th the experts, so that greatly sinplifies the
proj ect of scheduling the expert's tine and going through the
cases as efficiently as possible. If we end up with bad
expert discovery scattered to a nunber of district courts,
we're going to have logistics issues, and we could, you know,
explain that to you in greater detail in a brief.

THE COURT: Anybody el se wish to respond?

V5. CABRASER: Just a couple of footnotes, your
Honor, on the order to show cause process.

W didn't contenplate that the Court would be
called upon to nake all of the rulings that you raised a
concern about. The procedure is there because although nost
dism ssals will probably be acconplished by agreenent, we on
the PSC are charged wth conmon benefit responsibility, but
we're not counsel of record in the underlying individual

cases and we cannot unilaterally cause a case to be
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dismssed. W are willing to nake the hard decisions and the
hard choi ces about which cases don't need criteria for
continuing in the federal systemgiven the |evel of danmages,
but there would need to be sone procedure in place, hopefully
used only infrequently, if there were real disagreenent

bet ween t hose of us on the PSC maki ng eval uati ons and counsel
of record in the case. | suspect that the nunber of cases
that would actually conme up for hearing on such a cal endar
woul d be very, very small, but it takes care of the due
process issue and it also reinforces the concept that we and
the Court and Defendants are serious about, making the
process worKk.

Wth respect to remand once comon di scovery and
comon expert discovery has been conpleted, | think that is
the appropriate role of the MDL. M concern with keeping
cases in the MOL system when they have gotten through the
case-specific discovery phase is that it presupposes that a
particular state's law, or a particular district's law, or a
particular circuit's lawis going to govern on an issue and
it may be stepping on the toes of the judges who will have
responsibility for conducting trials in those cases. So it
may solve in concept sonme coordination issues, but the
parties and counsel can continue to work those out in terns
of coordination post-renmand, and it rai ses many, nmany ot her

i ssues which so far this MOL court has avoided, for exanple,
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ruling on choice of law, having to consider what other
districts or what other circuits mght rule on expert issues
or evidence issues.

MR. HOEFLI CH: Your Honor, just briefly. Those
are issues that have been dealt with in this MOL before and |
believe in this context when the Court dealt with whether --
the requirenents of Lone Pine orders under different |aws.
Judge Davis very ably dealt with them WMDL courts deal with
choi ce-of -1 aw i ssues all of the tinme, and the precedent for
conpleting the MOL's work in the MDL exists in light of the
concerns that Ms. Cabraser is raising. So we don't believe
that those are legitimte reasons to shut down the MDL. As
M . Magazi ner suggested, if the Court wants briefing on this,
we're happy to brief it, but the great weight of authority is
for conducting the case-specific expert discovery in the ML,
all ow ng Judge Davis to rule on issues so they're not ruled
on nultiple times and burdening district courts around the
country and so that |ike issues can be dealt with together,
and we woul d propose that the Court continue to do what it
has said it would do since 2002.

THE COURT: Anybody el se wish to speak?

MR.  ZI MVERNAN: Yeah. This is Bucky Zi merman. |
mean, | think the Court can see a very good case of sone of
the things that tend to separate us. Let ne step back and

propose that we ook at this case at this point in tine
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slightly differently.

What I'mtrying to say to the Court and to counsel
is, maybe we could have nore objectivity and nore direct
comruni cation and cone up with better answers once we have
two or 300 or maybe 50 to 150 cases and we know what they are
|l ocked in this MOL rather than sit here today with several --
many thousands or when we sat here a year ago w th al nost
10,000. W're trying to change the enphasis, because we are
spending a ton of resources, both on our side and on their
side, fettering out, getting rid of cases that probably in
the federal court do not deserve the attention they are
getting in the magnitude of a federal case.

What we're saying to the Court and to counsel is,
let's put our heads together, see if we can get down to that
core of cases that we think are serious, we don't think are
rhabdo, we think should be resolved, you don't think should
be resol ved, but see what we have at the end of that day --
maybe that's six nonths from now, maybe that's three nonths
fromnow -- and let's deal with these issues without all this
wheel spinning, brief witing, arguing over these very
interesting esoteric issues. But after five years we owe
ourselves -- we owe the Court the obligation to get out of
Dodge, if you will, to resolve and wap up the cases, and |
think it mght be better and easier to do when we know what's

left, we know what's there, we can identify themand figure
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out the solution.

| know Adanm says and he's said for a year, "W'll
never settle another case, we're not interested," blah, Dblabh,
bl ah, blah, blah, and | hear that. |'mnot -- you know, |'m
not Alice in Wnderland here, I'mnot in Fantasyl and, but
they can take that position, and if that is their position,
we'll figure out to how to deal with them |[If their position
IS -- whether it's 50 cases here that we think are
rhabdo-1ike or rhabdo lite, we think they're going to be nore
expeditiously dealt with in sone kind of a settl enent
nodality, we'll have the opportunity to identify them and
either side is not going to get scared by the fact that there
are just thousands of cases out here that may qualify for
conpensati on when they shouldn't have. So I'mtrying to just
change the focus and see if we can approach it fromthe back
end when we know what's |left as opposed to the front end when
we've got these thousands of potential problens.

MR. LOCKRI DGE: Can | anplify on that just very
briefly, your Honor? This is D ck Lockridge.

THE COURT: Sur e.

MR. LOCKRI DGE: Just very briefly. | think that's
absolutely right. | nmean, all this talk of nore briefing and
so forth, we've briefed every issue ad nauseumw th the
defendants for five years. | don't know why they want to do

t hat anynore.
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The point is, | think wthin 60 days we can be down
to a very finite nunber of cases, be it 150 or 200, and at
that point, | think we should all then cone back together and
revisit, because it's an entirely different ballgane and
entirely different case, 150 or 200 cases instead of four or
5, 000.

THE COURT: Anybody el se wish to be heard?

V5. CABRASER: VWl |, your Honor, just so you're
clear on how many plaintiffs we're dealing with at this point
intime. These are plaintiffs that we list in our discovery
rolls that list as active plaintiffs, so if there's a
stipulation to dismss that's on Judge Davis' desk and it
hasn't been signed yet, |I'mnot counting it here.

W're down to about 42 plaintiffs from Phase I,

117 active plaintiffs in Phase Il, which is the group that's
in the mdst of discovery now, 423 plaintiffs in Phase II]

SO -- that's the group that's been through the narrow ng
process, the plaintiffs have not elected to dismss on their
own at this point in tine. And then with respect to Phase IV
where the narrowi ng process will only conplete in January or
early February, we've got 1523 plaintiffs.

THE COURT:  Ckay.

M5. CABRASER: So there aren't 5,000 of them out
there. And you can see how the narrow ng process is

functioning to reduce the volunme of cases.

TIMOTHY J. WLLETTE, RDR, CRR
(612) 664-5108



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

31

THE COURT: kay. Well, here's ny thought in
terns of what order we should do things in:

| think we shouldn't -- | think the very first
thing we should do is have the Plaintiffs' Steering Commttee
nmeet and nake a judgnent and a recommendati on about which
cases should be dismssed, and it's ny understandi ng from
M. Zimrerman's schedule in his letter that he proposes an
update with the Court md-January on that and conpleting that
process | think by the conclusion of January. | think we

ought to do that and see how nmany cases will go away that

way .
Ms. Cabraser, I'mintrigued by this

order-to-show cause process. |'mnot sure what authority the

Court has exactly to dismss on that basis. |'mnot famliar

enough. | nean, our usual orders to show cause have to do

with things like failing to prosecute and that sort of thing.
So for cases where the plaintiffs' attorneys have proceeded
appropriately and believe that there is nerit to the case,
short of evaluating whether there's nerit to the case, which
is what the Court wants to try to avoid doing at this stage,
" mnot sure how that works exactly. | think the best we can
do is have the Steering Conmmttee nmake its recommendati ons
and see how nmany cases are dism ssed at that point.

Now, obviously, those plaintiffs' |awers who

choose not to follow the Steering Commttee's recommendati ons
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will have to junmp right into discovery. But unless you can
clarify that further, I'mjust not sure exactly what role the
Court could effectively play and I'm concerned that it m ght
i nvol ve 50 or a hundred notion hearings.

M5. CABRASER: Your Honor, | think it nmakes
absol ute sense to do as you' ve suggested and go through the
eval uation process. | think at the end of the process we
will have a nmuch clearer picture as to whether there would
even be any need for sonething |like an OSC process, and if we
felt there was, we would also be able to qualify -- would
have to qualify exactly what that process neant and under
what federal rule authority the Court could proceed, so that
woul d be our job to figure out a workable rul e/ conpliance
procedure to do that if there's a necessity to do that.
think it is useful for the PSC to be able to represent that
it is proceeding under the authority of your Honor and Judge
Davis to conduct this process and to nake recommendati ons
regarding dismssal. | think that alone may be sufficient to
signify that this is a serious process and that we're making
deci sions that we hope will be enforced through agreenent and
consensus about the cases that remain in the ML.

THE COURT: kay. So it's ny thought that that
process woul d take place, we'd have an update on it
m d- January, hopefully conpleting the process by the

conclusion of January and then take a | ook and see where we
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are. At that point, the Court will consider what the parties
have said on the phone today and if additional witten

subm ssions are necessary whet her we need case-specific
expert discovery before remand, but until that point, | think
that it makes nore sense to go through the neet-and-confer
first before we address that issue.

The other part of this that | want all the parties
to keep in mnd -- and this is slightly different than |
t hi nk how we' ve been proceeding in the past -- and that is,
the court does want to tee up these M nnesota cases for
trial, so we need to focus in on that as well.

| mabout to get ny cal endar here. |If you could
take a | ook at your calendars so we can cone up wth a date
m d- January for the status conference. W can do it by phone
again, or if you'd like to be here, you can do it here. Wat
are your thoughts about that?

MR. LOCKRI DGE: Vell, | was going to say, wthout
talking to Bucky or Randy here, | think it m ght be hel pful
for us to appear before your Honor in person.

THE COURT: Any object --

MR. ZI MVERVAN: That woul d just be ny coment,
your Honor. | think when we sit together and when we take
the time to focus and give it a day, things tend to happen.
W tend to be maybe nore creative, which is really what |'m

calling for here and I think others on ny side are calling
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for, is really working hard to try and get creative and get
to the end and do what we have to do, and | think by
focusing, your Honor, and giving it a day in front of your
Honor, a few hours in front of your Honor, it would be

hel pful. Cbviously, if there's travel restrictions or famly
probl ens, we can deal with them by adding sone people in by
conference call, but that would be ny preference if | had to
vot e.

THE COURT: kay. Al right. |Is January 8th too
qui ck for this process?

V5. WEBER: Your Honor, can | nmake a suggestion
about how -- and the PSC may al ready be contenplating this
with respect to their internal review process here, but it
doesn't make -- there are a certain nunber of cases with
respect to Phase |V that are probably going to go away under
t he narrowi ng process based on our experience, and what woul d
make nost sense is if the PSC could focus on the first three
phases, which would affect what woul d happen with the
di scovery and remand process, whether there were, you know, a
few cases in there that it would be appropriate to nediate --
and, you know, | don't know how | ong the PSC needs to go
through it that way -- and then do the Phase IV cases after
t he next narrow ng order cones out from Judge Davis.

MR. LOCKRI DGE: No, your Honor, | don't think

that's --

TIMOTHY J. WLLETTE, RDR, CRR
(612) 664-5108



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

35

M5. WEBER: That's not going to work, Dick?

MR. LOCKRI DGE: Susan, | think what we want to do
is -- and we can do it in tw or three weeks --

M5. WEBER: Ch, okay.

MR. LOCKRI DGE: -- all of the phases and nake our
recomendation. W can appear by the 8th if --

M5. WEBER: kay. G eat.

MR. LOCKRI DGE: -- i f your Honor wants us to.
THE COURT: | mean, | know that the holidays
intervene there, and the question -- | want to give you

enough tine to do it properly, so --

MR. ZI MMERVAN: The 8th is a little fast, | think,
your Honor, honestly, given the holidays. It's also a
Monday - -

THE COURT: Yes.

MR.  ZI MVERMAN: -- which is a hard travel day
right after the first of the year. |f we can perhaps nove it
into that next week, | think it gives us a little bit of

br eat hi ng room
THE COURT: kay. If you can hold one mnute, |I'm

going to get you a couple dates. One second, please.

(Pause)
THE COURT: Al right. | can hear you debating
about -- give ne an idea when you think this ought to be,

keeping in mnd that the Daubert notions | think are the 18th
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and 19th, is that right?

UNI DENTI FI ED SPEAKER:

THE COURT: Al right.
UNI DENTI FI ED SPEAKER:

about the 11th, Magi strate.

UNI DENTI FI ED SPEAKER:

THE COURT: Al right.
MR. MAGAZI NER:  Judge,
you know, | represent GSK. Wat

back on the phone is,

36

30th and 31st, your Honor.

| think we were talking

O the week of the 22nd.
Just a mnute.
this is Fred Magaziner. As

was sayi ng when you got

since this is largely a Bayer show, if

your Honor finds that this is schedul ed the week of the 15th,

| won't be able to participate then, but |

else to do it and |
THE COURT: kay. Al
UNI DENTI FI ED PERSON:
day, your Honor,
THE COURT:  Ckay.
woul d work for ne.
Tuesday and a Wednesday.

MR. ZI MMVERVAN

Vell, let's see now.

The 24th would work for ne.

can get soneone

don't think the process would suffer.

right.

So the 16th is a possible

and it's been proposed.

The 23rd

That's a

These are good for me, your Honor

-- this is Bucky Zimerman -- for whatever that's worth.

MR. LOCKRI DGE
not work for nme, but again,
date for everyone else, | wll

V5. VEBER:

This is Lockridge.

i f need be,

The 23rd's good here.

The 24th does

if that's the best

have to get soneone --

Adam, Peter?
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UNI DENTI FI ED SPEAKER: 23rd's fine with ne, your
Honor .

THE COURT:  Ckay.

UNI DENTI FI ED SPEAKER: Wth me al so.

THE COURT: kay. Very good. W will nmake it
January 23rd.

Now, before that, | think to nake this process nost
effective, | think it would be hel pful to have a court order
defining just what the Court expects of the Plaintiffs'
Committee and perhaps nore inportantly what it expects of
Plaintiffs' counsel in response to the recommendati ons of the
commttee, so two thoughts.

One is, I'd like the Plaintiffs' Commttee to
propose an order and to run it by the defense and to consider
having M. Haydock present to talk to individual plaintiffs'
| awyers if necessary as a representative of the Court,
anything to inpress upon Plaintiffs' counsel the inportance
of being diligent about making this selection.

Any thoughts about that?

MR.  ZI MVERNAN: This is Bucky Zi mrerman, your
Honor. | don't -- with all due respect to Professor Haydock,
| think that probably isn't going to be very hel pful to the
Plaintiffs' Steering Commttee to have M. Haydock proposing
things like dismssal, and | just think that's going to

actually make it nore difficult in sone ways.
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THE COURT: Ckay. Well, a court order, though,

t hi nk woul d be hel pful, so why don't you propose a court
order. If you can have it to nme in the next week, that would
be hel pful .

kay. So on the 23rd we will have an update. At
that point we'll nake a judgnent about going forward. | am
assumng that in the neantine discovery is going to be
stayed. |Is that the assunption of the parties?

UNI DENTI FI ED SPEAKER: Yes.

UNI DENFI TI ED SPEAKER: Yes, your Honor.

UNI DENFI TI ED SPEAKER: Yes, your Honor.

UNI DENTI FI ED SPEAKER: No, your Honor.

THE COURT: Wll, | don't think it nmakes sense to
proceed with discovery if what we're really trying to have
Plaintiffs' counsel do is focus on reducing these nunbers
very significantly. | think that really hel ps streamine the
process and it wll distract the process during the holidays
to be scheduling depositions around the country, so --

V5. CABRASER: Your Honor, if we had a stay, | can
tell you -- this is Elizabeth Cabraser, and | think Dick wll
probably second or third this -- | can tell you that that
will enable us to put people on case evaluation for dism ssal
that woul d otherw se be on deposition duty, and | think the
former at this point is much nore inportant than the latter.

THE COURT: | agree with that.
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MR. LOCKRI DGE: Yes, absolutely. This is D ck.
Absol utely.

THE COURT: It's a short period of tinme. It's a
very inportant process. | think it really will serve
everyone's interests, clearly will serve the defendants'
interests. So let's do that. There will be a stay until the
23rd. W will get together in ny courtroomat 9:30 that
nmorning. In one week fromtoday there wll be a proposal for
a court order. | would like subm ssions in advance of the
23rd about what progress has been nade. Gven that that's a
Tuesday, | would |ike the subm ssions no |ater than the cl ose
of business on the 19th.

MR. HOEFLI CH: Your Honor, can the stay nmake cl ear
that it is being issued because the plaintiffs are working on
processes to dism ss cases? Wat would be unfair to
Def endants would be if a stay were to get out there and
people were to think it was because of sone sort of
settlenent tal ks that are not taking place.

MR.  ZI MVERNAN: Ch, cone on, Adam. W' re not
going to say that. That isn't -- it gives ne a little
| everage to go to people and say the heat's off discovery.
You got to conply with us.

MR. HCEFLI CH: Vll, | don't see the harm
Bucky - -

THE COURT: Counsel ? Counsel, please don't argue
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wi th each other on the phone.

MR. HOEFLI CH: Bucky, ny concern is not what
you'll say. It's fromwhat people will read into it based on
what was said at public hearings. And there are no
settlenent tal ks taking place and you're saying the reason
for the stay is that you can dism ss cases and there should
be no reason why Plaintiffs shouldn't hear the reason for the
st ay.

THE COURT: Vel 1, the proposed order is going to
set forth a process for the Steering Conmttee to nmake
reconmendat i ons about dismssal and it'll say in the interim
until the 23rd of January, all discovery wll be stayed. |
think that's plenty clear.

MR. HOEFLI CH: Thank you, your Honor.

THE COURT: Anything further fromthe parties
t oday?

M5, WEBER: Just clarification with respect to one
case. | don't think this will be disputed, but | believe
there are plans to go forward with discovery and preservation
depositions in a case in which a plaintiff has requested
expedited remand. | believe the plaintiff's nane is
Landri eu.

MR, MOYLAN: And, Susan -- Matt Myl an for Dani el
Becnel's office -- we've also -- we're the ones that noved

for that.

TIMOTHY J. WLLETTE, RDR, CRR
(612) 664-5108



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

41

Your Honor, we'd ask that that still continue, as
it is set for tonorrow

THE COURT: That's fine. That's fine.

MR.  ZI MVERMAN: Just so | understand, your Honor,
we have subm ssions -- we have a proposed order that is
comng fromus to be run by the other side, and when is that
due to your Honor?

THE COURT: That's due one week from today.

MR.  ZI MVERMAN: One week fromtoday. And then the
subm ssi on based on the progress of our proceedi ngs, our
i nformal proceedings, that is due the Friday before the
heari ng.

THE COURT: That's correct.

MR.  ZI MVERNAN: kay. Thank you.

V5. WEBER: Your Honor, will we have sone sort of
report fromthe plaintiffs ahead of that tinme so that
Def endants will able to respond to where things stand?

THE COURT: That's a fair point.

UNI DENTI FI ED SPEAKER: W can do that.

THE COURT: Ckay. Can you do it by Monday the
15t h?

MR. LOCKRI DGE: Yes, your Honor. Lockridge.
That's just fine.

THE COURT: Al right. Now, just a mnisterial

poi nt. Wen you submt your subm ssions to nme, if you would
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pl ease fax themor e-mail themto ne directly and not through
the current Baycol e-mail system and Peter Sipkins wll
assist you in learning how to do that.

MR. S| PKI NS: Hopeful Iy, your Honor.

(Laughter)

UNI DENTI FI ED SPEAKER: Your Honor, Peter Sipkins
hasn't assisted me with nmuch. | don't know if | can rely on
t hat .

THE COURT: Vell, you can always call ny
secretary, too.

UNI DENTI FI ED SPEAKER: Al right.

THE COURT: kay. Anything further fromthe
parties?

VARI QUS COUNSEL.: Thank you, your Honor.

(Proceedi ngs concluded at 2:10 p.m)

*x * * * %
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