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PROCEEDI NGS
| N OPEN COURT

THE COURT: Let's call this matter.

THE CLERK: In re: Baycol Products, Nunber 1431.
Pl ease state your appearances for the record.

MR ZI MMERMAN.  Good norning [sic], Your Honor.
Bucky -- Charles Zimerman for the PSC.

THE COURT: Good afternoon.

MR, HOPPER: Good afternoon, Your Honor. Randy
Hopper for the PSC.

M5. CABRASER:  CGood afternoon, Your Honor.
El i zabeth Cabraser for the PSC.

MR BRANCH  Turner Branch for the PSC, Your
Honor

MR. SHELQUI ST: Rob Shel qui st for the PSC, Your
Honor .

M5. BRANCH:  Margaret Branch for the PSC

M5. CGEOPPI NGER:  Jean Ceoppi nger for the PSC

MR HOEFLI CH: Good afternoon, Judge. Adamr
Hoeflich for the Bayer defendants.

M5. WEBER  Good afternoon. Susan Wber for
Bayer .

MR SIPKINS: Good afternoon, Your Honor. Peter
Si pki ns for Bayer.

MR, MARVIN. CGood afternoon, Your Honor. Dougl as
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Marvin for Bayer.

MR. MAGAZI NER: Good afternoon, Your Honor. Fred
Magazi ner for GSK

THE COURT: Cood afternoon to all of you. | do
have tinme [imtations. | have a jury comng back. | amin
trial.

MR, ZI MMERVAN:  How | ong do we have, Your Honor,
appr oxi mat el y?

THE COURT: | want you out of here by 2:00.

MR, ZI MMERVAN:  Your Honor, may it pl ease the
court. This is our first appearance before the court since
the inpasse in Mam.

The PSC was di sappointed with what canme out of
M am because we put a lot of effort into it and we thought
the court had obviously put a ot of resources and everyone
put a lot of time into trying to get to sone better place
within this litigation to resolve what's left. W didn't do
t hat .

The tinme has cone, | think, in this litigation,
Your Honor, to |look at and propose to the court sonme new
alternatives or sonme alternatives to getting us through the
process and getting us to the end.

W did that in our proposed case managenent
proposal. It was called a conprehensive case managenent

proposal, which we put before the court imrediately after

LORI A SIMPSON, RMR- CRR
(612) 664-5104




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Mam .

Step one of that process was to | ook at the data
we had, the data that's already in place, the data we shared
with each other in Mam and to see what we can do with that
data to try and advance the ball. That's our view of the
wor | d.

Rat her than | ooking for perfection and getting
through the entire categorization process at the cost and
expense of what we have al ready been doing, we thought -- we
think we can take the 1,200 cases we have now and take a
| ook at them and see what we can do, enploy what nechani sns
we can enploy to try and see if that will forma tenplate
for howto resolve litigation going forward.

In the neantine we submt we should hold 114, 127,
and 131 in abeyance to see what we can acconplish with the
1,200 cases that have already been fully vetted by both
si des.

If we can do sonething, great. W really wll
t hen acconplish sonmething and we will have a tenplate to go
forward wth perhaps nore pace and nore deliberate speed.

And if we can't do sonething, if it just won't
wor k, nothing we can enploy will get us there, then we
don't -- we should take another | ook at the 114, 127, and
131 process to see if it's really going to advance the cause

of this INDL.
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|"mnot saying it will, I'"mnot saying it won't,
but at |east we should | ook at what we have before we
conti nue the process going forward and that's the gravanen
of what we seek. Wiat | really ask the defendants to tel
me in their argunent today is why that isn't the right thing
to do.

Def endants have declared that they want to settle
serious injury cases. They have said it in their briefs in
t hese proceedi ngs today. They have said it many tines, that
we are off this question that we only want to settle rhabdo,
but we want to settle serious injury cases. Their previous
position was only rhabdo. Now we are on to serious injury.

But we haven't nade any progress, Your Honor, in
trying to resolve serious injury cases, trying to decide
what is a serious injury case, trying to decide what the
conpensation levels for serious injury cases nay be.

The PSC concludes fromthat that it's hard to rely
on that representation being true or that representation
being the desire when there's nothing to support it other
than com ng back to us and saying, W need nore informtion,
the information you have is not very good, the information
you have is not reliable, the informati on needs to be
suppl enented. Even though Special Master Renele says these
reports are adequate, they don't feel they' re adequate and

they want to take that up on appeal.
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We believe that the cases could be and shoul d be
resol ved, but under the mechanisns that we currently have in
place, tine is just sinply working against us. Recall, Your
Honor, the purpose of these orders was to help the court --
and it was a courageous step; everyone says this is a big
courageous step that we took -- it was to help the court
categorize cases for resolution and/or trial.

There's a lot of ways we've said it. There are
four subparagraphs and there's all kinds of |anguage in the
order, but the basic bottomline was to categorize cases,
under stand what we have left in the MDL and cone up with
mechani sns, ADR, trial, summary jury trial, mediations,

di scussions, anything at all, to try and get us to resolve
t hose cases that we haven't at this point been able to
resol ve any of.

W believe, the PSC believes we stepped up, took
the hard step and did what we were supposed to do at |east
t hrough today. The defendants have stepped up and sai d,
Not hi ng you do, PSC, is enough.

In fact, the serious injury cases that we know
about, because this chart was provided to us in Mam, those
cases still remain unresolved and there's no novenent
forward to try and resolve them In our view, Your Honor,
this puts the MDL at a standstill. W're captive in the

VDL. The cases are not noving.
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W' ve got the defendants squeezing the pile down
by asking for nore and nore and nore information and never
being satisfied with the information that's provided, and
you have the plaintiffs being knocked off one after another
after another each tine they can't conply with sone
requi rement that we've put before them

Now, sonme of them should be legitimately dism ssed
and |'mthe first to admt it. I'mthe first to admt that
we have a system whereby lots of filings get nade and they
have to be narrowed down to the bulk of what is inportant.

But it seens to ne, Your Honor, before we have the
perfection within what's left, we should try and resol ve
what we know is in there to prove to ourselves that we can
get resolution of what's left.

Because if all we're going to do is squeeze this
pile dowmn to what is causally related and what neets the
test of adequate disclosure and adequate causation and then
send it back to the district of its origin, we haven't
acconpl i shed a whole heck of a lot.

Because when you go back to the district of
origin, all that case specific stuff has to be redone. Al
that case specific stuff will be done closer to trial in a
trial context where the Rule 26 reports that are being filed
here will be of no value. Your Honor, | submt the

situation is manifestly unfair and really counterproductive
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to what we were trying to set up before this court.

M/ belief was we woul d have a | arge group of cases
for which we could discuss various ways to get us answers as
to how to resolve them and at the end of that process in
good faith we would sit down and do just that. The inpasse
in Mam taught me that we're not there and we're not going
to get there with just the data that the 114, 127, and 131
process is going to provide.

We have heard the defendants' rejoinder. |It's not
good enough. It's not strong enough. W don't buy it. W
don't think the categories are right. There's sonething
wong wth everything that we've done. |If that's the case,
Your Honor, and it's clearly what they've said, why
continue? Wy not deal with what we have and see if that
creates novenent ?

The PSC has set out a series of ideas, Your Honor,
in its case nmanagenent proposal. W have tal ked about cl ass
trials of issues. W've tal ked about group trials. W've
tal ked about summary jury trials. W have tal ked about
medi ation. W have tal ked about focus groups. W have
tal ked about class issues being resolved. W've talked
about face-to-face settlenent negotiations.

Each and every one of those, Your Honor, has been
dealt with with the sane response, no, no, no, no, no. It's

al ways rejected. Conpletion of this process beyond where we
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are today is not going to change that answer in our opinion.

The manual states -- the manual for conpl ex
l[itigation states that these ADR procedures, test cases and
et cetera may be schedul ed and conducted while hol di ng ot her
cases or clains in abeyance.

Wiy not do that now? Wiy not shift gears a little
bit, take the 1,200 that we have, see what we can do with
them and see if that changes the m x, changes the dynam c,
gets the ball rolling?

Def endants have spent a lot of tinme attacking the
plaintiffs' |lawers. Renenber those class action | awers,
those | awers that advertise, all that finger pointing about
the integrity of what we do as | awyers.

They' ve attacked the rulings of Special Master
Renel e, saying that the reports of Danny Becnel and | forget
the nane of the doctor were inadequate. They have attacked
the credibility of the reports and they have attacked the
plaintiffs thenselves; these people are nalingers, these
peopl e are phonies, these people don't have injuries rel ated
to Baycol, whatever.

| submt, Your Honor, we've got it all wong.
Bayer nade the bad drug. Bayer is the one that lied to the
people. Bayer is the one that's paid $1.2 billion and
noving forward. Bayer is the one that bears the

responsibility. The plaintiffs sinply have cone forward and
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made a claimfor which they're entitled to nake.

W don't know when a claimconmes to our office,
because of the systemthat we have in place in Anerican
justice, how good that case is. Bayer didn't go out and
say, Ladies and gentlenen, if you ve got a prescription for
Baycol , you should see your |awer or you should see your
doctor. The plaintiffs have to pick up -- have to junp into
that abyss and say, Folks, there's a bad product out here
called Baycol. It's hurt a lot of people. |If you' re one of
them you may have a claim Cone forward. And that's what
t hey did.

But in the process the plaintiffs' |awers get
deneaned for that. The plaintiffs' |awers becone the ones
that are trying to fill this court with bad cases; and
that's not what's happeni ng.

W have 1,200 very good cases that we should start
taking a | ook at and not deneaning the process or the cases
t hat have gone away, because when those peopl e brought those
cases to their lawers they didn't know that nmuch about them
and they had to protect the client and protect the statute
and file a claimin an ongoing train that was going to | eave
the station potentially w thout them

W' ve got injured people here, Your Honor, that
deserve justice. Bayer cannot stand back and call the

kettle black. They hurt the people. They are responsible
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for conpensating the ones that are seriously injured. And
ot her than rhabdo, not one seriously injured person has been
conpensat ed.

The process of 114, 127, and 131 has worked wel|.
It has given us 1,200 cases for which we can wap our arns
around and try and resolve. It is a burden. It's
i nappropriate now, it's not necessary to get through that
entire process before we resolve or attenpt to resolve the
cases we have.

And if we can't resolve themand if the Bayer
mantra is the sane, we will not pay for anything further,
fine. Let the cases go where they need to go for ultinmate
resol ution.

So in conclusion, Your Honor, categorization was a
good idea. It will aid the process of resolution, but only
if the people want to resolve them If not, it isn't going
to aid in the process of resolution, we need to change it.

ADR was to be utilized to help us get to the end.
It hasn't been utilized. It should be utilized. Bayer
opposes all kinds of ADR. They like the status quo. Wy?
Because the process is working for them The status quo is
confortable. The status quo is a victory. The status quo
Creates attrition.

W are locked in. W can't go anywhere. W need

to be able to go sonewhere. And to nake us continue the
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categorization process when there's no reason to believe
it's going to get us where we need to get is wong, Your
Honor, and we should be able to |l et these cases go back to
the jurisdictions where they cane fromto be resol ved.

If the categorization will work and will help us
resolve cases, | will spend day and night and night and day
to try and do that. That's not what's happeni ng, Your
Honor .

W need to nove, change, and be creative to get
this MDL noving again; and that's what | am here to ask the
court to do and take another |ook at the purpose of these
PTGs, whether it's getting us where we want to go, and
because it isn't to change it.

Thank you.

THE COURT: Let nme ask you a question dealing with
that | ast aspect.

Certainly | understand, nunber one, the
categorization process that we put in place in this matter,
in this MDL, was renmarkabl e and was serving the purpose of
categorizing the cases that were in the MDL and hopeful |y
noving to see whether or not there were any serious cases
that the defendants were to be interested in resolving.

The information that is being tendered to the
court by plaintiffs is that the process has gotten out of

hand and is very expensive; and even if the categorization

LORI A SIMPSON, RMR- CRR
(612) 664-5104




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

13

process is conpleted and no noney is placed on the table,
these cases are going to be transferred back to their
original jurisdiction and they will have to go through the
whol e process again and that's double -- a double whamy for
the plaintiffs. |Is that ny understandi ng of what you are
sayi ng?

MR ZIMMERMAN.  Yes. | would add a few things to
that, but that's exactly what | am sayi ng, Your Honor.

THE COURT: Al right. And if | am adding cost to
the plaintiffs in the sense that if | do send these back
to -- at sone point, at a later point after the
categorization process has gone through, those cases stil
woul d have to junp through another hurdle back at their
jurisdiction dealing with Rule 26s and ot her expenses and so
this VDL and what | have done will have penalized the
plaintiffs. |Is that what you are sayi ng?

MR, ZI MMERVAN:  Yeah. They have to repeat that
process in the transferor court because that report that's
going to connect the Bayer product, Baycol, to the injury is
not the report that's going to be relied on at trial to get
that case to a jury. |It's going to be too old. It's too
summary. It's not based on all the things you would want to
do if you were putting your case up for trial.

THE COURT: Then the next aspect of it. Again

commend the defendants for resolving the vast mgjority of

LORI A SIMPSON, RMR- CRR
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t he rhabdonyol ysis cases and the death cases for over
$1.2 billion. However, if | have heard them correctly,
they're not going to pay a penny for anything el se, other
t han rhabdo cases.

MR ZI MMERVAN. Wl | --

THE COURT: And if that's the case, going through
the briefing schedule of class certification, would you just
make a notion to send all these cases back?

MR, ZI MMERVAN: Sure. You have one chance to send
t hem back. | mean, once you start sending them back and you
break this thing up, every opportunity for an MDL end gane
is lost. | mean, we all know that. W're not -- so it's a
| ast resort.

W would i ke to keep it together to resolve
cases, but you're right, Your Honor, if under no
circunstances wll even serious cases that aren't rhabdo
going to be resolved, then why prolong this process, which
isn't going to be the ultimate trier of all those facts,
it's going to be the transferor court?

Let's get them back there. Maybe that will change
Bayer's mnd. Maybe they will look at jurisdictions and
say, you know, maybe we shoul d resol ve these or naybe we
will fight themtooth and nail. R ght now we are just
captive. W can't do anything.

THE COURT: \Whether or not they resolve themor go

LORI A SIMPSON, RMR- CRR
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to trial, that would not be ny concern. It would be that
jurisdiction. But if I have acconplished everything that |
can acconplish here, why shouldn't | send them back?

MR ZI MMERVAN: | think you shoul d, Your Honor.
mean, | think you should and | think -- unfortunately that's
the bottomline if you' ve done everything you can here to
get them resol ved.

We're not here to prepare those cases for trial,
whi ch has sonehow becone the nmantra of the defense, that we
have to get through so nmuch nore to prepare themfor trial.
We're not here to prepare themfor trial.

W're here to do the common di scovery, resolve
common issues, do the expert discovery, which we have done,
so that the plaintiffs have a general causation bl ueprint
and a trial notebook of the evidence.

And if they don't want to resolve them here, they
don't want to enter into that negotiation here, that's their
right. W think they're wong, but that's their right. But
it's our responsibility at that point to let those cases go
and let the |lawers that have been retained by the clients
resolve themand deal with themon a -- in their |oca
federal court.

THE COURT: Thank you.

MR. HCEFLI CH  Good afternoon, Your Honor.

THE COURT: Good afternoon.

LORI A SIMPSON, RMR- CRR
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MR HOEFLICH W disagree and we di sagree
strongly with M. Zimerman's categorization of what's taken
place in this [itigation to date.

It's true that in April of 2002 Bayer announced to
the court and then spoke at a conference with the court
where we said that we wanted to resolve all of the serious
I njury cases.

It's true that Bayer went out and nmet not only
with the PSC and | awers working with the PSC, but |awers
t hroughout the country to resolve every serious injury case,
every rhabdomnmyol ysis case that we could find and did so for
nore than a billion dollars.

However, it's not true that plaintiffs have had no
chances in this court or elsewhere to put their aches and
pains or what M. Zimerman calls the serious nmuscle injury
cases to the test.

This court had before it the Long case and five
subsequent mnuscle injury or nonrhabdo cases before it and
each tinme the plaintiffs had the opportunity to nmake their
statenment, to put that case forth and put Bayer to the test,
the plaintiffs dropped the ball and dropped their case.

The court put in place, after significant
negoti ati ons between the plaintiffs and defendants and the
speci al masters, Pretrial Oder 89. Mre than 200 cases

were prepared for trial, not just by Bayer, but by the
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plaintiffs. Al but two of those cases went away because
the plaintiffs dropped them

The process there was nore significant than asking
a plaintiff's lawer to analyze their case and put forward
what has becone a formreport. The plaintiff had every
opportunity and the PSC had every opportunity to put forth
what they clainmed were nuscle injury cases and under the
exam nation of not only discovery, but the self exam nation
of a loomng trial. 1In each instance the plaintiffs dropped
t hose cases.

That's not just the story in the MDL. In
Phi | adel phi a t housands of cases have cone forth not only
t hrough the expert report requirenent, but up to trial and
each tinme, with the exception of one, an aches and pains or
a nuscle injury case has cone to trial the plaintiff has
dropped it. That would include four recent cases that the
PSC had set for trial in March and they dropped all of
t hose, Judge.

THE COURT: The difference between the
Pennsyl vani a cases and the MDL cases is that at |east
they're in their home jurisdictions and under their -- the
| aw of that state those matters could be dism ssed w thout
prej udi ce; whereas, the cases here are being dismssed with
prejudice. That's a big difference.

MR HOEFLICH  That's a fair point to nmake, Judge.

LORI A SIMPSON, RMR- CRR
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The cases in Philadel phia have been di sm ssed w t hout
prejudice. | would note, though --

THE COURT: So the NMDL participants are being
penalized differently than if they were in their hone
jurisdiction.

| don't nmean to stop you. | have read your papers
and | certainly know the position of Bayer, but ny
guestion -- and tell nme if | amreading you wong. M
understanding is nothing less than a rhabdo case, no cases
that are | ess than a rhabdo case will be settled, they wll
be tried by Bayer. And so if that's the case, why shouldn't
| send these cases back, allowing themto be worked up in
their transferor jurisdiction, and be done with this?

Because | have acconplished -- because this is a
new way of running an MDL, | think the end gane was
incorporated in the settlenent process. You settled the
maj or, major cases and so what is left are cases that Bayer
has | ooked at, you have done your evaluation, and you fee
that plaintiffs are going to have to cone forth and make
their proof.

And if that's the case, | should not be a filter,
a higher filter than how a state court would handle it in
their own jurisdiction where these cases originally should
be. And so the question is, why should | be the penalizer

to the plaintiffs?
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If that's the case, there is not going to be a,
guot e, unquote, another end gane. | see the dynamc of you
have made your end gane by settling at prem umprices the
rhabdo cases and the death cases. That's the end gane as
far as | am concerned.

MR HOEFLI CH: If --

THE COURT: Let nme finish. And there's not going
to be the other type of end gane that has been in other NDLs
where all of a sudden everything conmes together and noney is
paid out, because the strategy that you have laid out that
has -- would fall apart if there was sone type of noney end
game here in the MDL. And so if that's the case, these
cases should just go back.

MR. HOEFLI CH  Judge, | believe that the court
articul ated a broader approach than that that involved
consi derations of fairness not only to the plaintiffs, but
to the defendants and the judicial systemas well.

First 1'd note that these cases woul d not go back
to state courts. These cases were brought -- were renoved

to federal court under the St. Paul Mercury case. Once a

case has been brought to federal court, if the allegations
placed it there appropriately, it can't be sent back to
state court, not by avernment or affidavit or any other

met hod. So these are federal court cases.

When the court established the procedures to the

LORI A SIMPSON, RMR- CRR
(612) 664-5104




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

ZVU

MDL, there were two schools of cases and both parties and
the court enbarked on a two-pronged approach. The first
hal f i nvol ved Bayer reaching out and resolving all of the
rhabdonyol ysis cases, and | believe we have settled nore
than 2,900 out of approxinmately 3,000 cases. The second --

THE COURT: And again | conplinment you. |
conpl i ment your conpanies on taking a forward approach and
getting those cases resolved so those plaintiffs could have
their cases resolved in a tinely manner, and | conpli nent
you on that.

MR HOEFLI CH: The second prong involved the PSC
reaching out for a broad variety of cases. They settled the
good ones, but they also reached out a broad net to reach a
host of other cases from across the country.

And at the sane tinme that the defendants and the
court were resolving, in part through this court's program
t he rhabdonyol ysis cases, we put forth a systemthat would
give the defendants the opportunity to engage in discovery
and ot her mechanisns to test cases that were in federal
court .

And the court articulated a policy early on that
it wasn't going to take thousands of cases or ten thousand
cases or ten thousand plaintiffs that were brought here and
then send them back to district courts throughout the

country before the cases were in trial ready shape.
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W are now in a position where the Plaintiffs’
Steering Conmttee has been paid many, many mllions of
dollars in fees in the rhabdonyolysis cases and it's tinme to
do what we originally agreed to do in March of 2002, take
that position -- uncover what is behind those cases.

| have read -- as the court knows, | have | ooked
at the Category B cases. W have nore than 11, 000 cases
which, fromwhat M. Zimmerman said earlier, they don't know
what the nerits are of those. They haven't | ooked at the
files. That's certainly what it sounds |ike, and we know
that fromother plaintiffs' |lawers as well.

In fairness not only to the defendants, but to the
ot her courts throughout the country, before these cases
| eave the MDL the plaintiffs should have to unwap the
bi nders, | ook at the docunents, and announce whether these
are cases that involve what M. Zi mmerman say they involve,
serious muscle injury cases.

Wien we cane before the court in February -- in
Decenber and then in February of |ast year, M. Zi mrerman
said he wanted to separate the wheat fromthe chaff; and the
court enbraced that concept not just because that hel ped
Bayer, but because that hel ped the court and that hel ped the
transferor courts.

These cases shouldn't go back to transferor courts

on the hope that one of a host of different procedures can
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be enbraced that woul d deprive Bayer of its rights. W know
fromthe --

THE COURT: | know of no state that would try
to -- has procedures in place that woul d deprive defendants
of their rights.

MR HCEFLICH: Well, M. Z mrerman has said that
he would like to send it back to, | believe one of the
jurisdictions he nentioned -- well, it doesn't matter which
jurisdiction, but he said he would want to propose group
trials, other summary jury trials in different
jurisdictions.

THE COURT: \What other jurisdictions do to handle
the cases, that doesn't nean that that's a violation of
defendants' rights. It's just like | could have group
trials here if | wanted to. They have been in federal court
t 00.

So I"'mnot sending themto Iran. | am sendi ng
them back to the transferor jurisdictions who have policies
and procedures and due process for both the plaintiffs and
def endant s.

MR HOEFLICH: The burden on that court, Judge,
woul d be enornous. For exanple, there would be nore than
1,100 plaintiffs that would go back to Louisiana and those
cases woul d be conpl etely unvetted.

Now, the court set a process in place nore than a
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year ago, in fact, nore than two years ago where the cases
woul d be vetted here and then when they went back the
Daubert notions would take place. Under PTO 114 and PTO 131
and PTO 127 the cases woul d be narrowed, Daubert notions
woul d take place, the cases would be ready for trial.

The way the process would work if the MDL were to
end now, the cases woul d be going back w thout Daubert
notions, wthout fact discovery, wthout plaintiffs having
even | ooked at the case to see if they had any nerit.

And the district courts, which haven't been set up
to handl e an VDL, could conceivably have a thousand-pl us
plaintiffs where they would have to engage in all of those
procedures that appropriately were set forth to be done
here. W think that's the nore appropriate course.

M. Zi nmrerman stood before the court nore than a
year ago and said that as the |leader of the Plaintiffs’
Steering Commttee he wanted to endeavor and his col | eagues
wanted to endeavor to separate the sea of aches and pains
cases, which by all accounts still exist, fromwhat he
bel i eves are the serious nuscle injury cases.

PTO 114 is in place to allow the plaintiffs
| awyers to examne their file -- without burdens on all the
district courts throughout the country -- to have plaintiffs
exam ne their cases, decide what cases they want to file

reports on, to file reports on those cases for the parties,
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i ncluding the defendants, who have spent mllions of dollars
on categorizing those cases into different categories.

And while there's enornous variations within the
categories, it does give us information to work with the
special masters to break the cases into categories, to see
what the plaintiffs will claimare the serious nuscle injury
cases, to subject that to Daubert hearings, and then to test
the cases to see whether, in fact, the cases have any val ue.

| think by all accounts the majority of the filed
cases don't have value and they are going to go away, and
there's no reason that there are districts in 50 different
states that should deal with that.

The court set forth an appropriate procedure and
we have efficient nechanisns in place. W're not talking
about taking several years doing this. The first wave of
PTO 131 reports was due on January 28th.

| think of not only we, but think about the
plaintiffs who have already submtted these reports, think
of the plaintiffs who are in front of the court and nade
deci sions based on the court's prior orders.

| think that this litigation has been set up to
all ow the narrowi ng order and the categorization process, as
well as the court's other orders, to take their course, to
see if there are cases that need to be tested, to have this

court | ook at those cases and apply Daubert rulings to them
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And then once that process has been done, either engage in
di scussi ons here or send cases back to the transferor courts
for remand.

| think that nechanism which was set up by the
court, is the appropriate and the efficient way not only for
t he defendants, but for the courts throughout the country
and, in fact, for the plaintiffs' |lawers to handle the
remai nder of these cases.

THE COURT: M. Magazi ner.

MR. MAGAZI NER: Thank you, Your Honor. | wll
speak very briefly.

M/ vision of the end gane is a three-part end
game. The first part is Bayer settles al nost 3,000 cases
for $1.2 billion, an unprecedented voluntary program by a
defendant in a case like this.

The second part of the end gane is through fair
requirenments that the court has inposed on plaintiffs’
| awyers, requirenents that courts routinely inpose on
plaintiffs in individual cases, many, nost, alnost all of
the remai ning cases go away because when the plaintiffs’
| awyers are required to take a good hard | ook at the cases,
they see nost of these cases have no nerit and have no
val ue.

And the third part of the end gane is the snal

nunber of cases that mght then be left that Bayer was not
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willing to settle as rhabdo cases and that plaintiffs stil
t hi nk have nerit or val ue.

That small nunber, if no resolution can be reached
here, get remanded to the district courts in the 50 states
where those cases cane fromand the district courts then put
i n place whatever procedures they think appropriate to
resol ve those cases, probably by trial, naybe by summary
j udgnent, what ever.

But there are three parts to this, the settl enment
of the nost serious injury cases; the separation of wheat
and chaff in all the other cases; and then the remand of the
wheat, if you will, to the district court.

But the remand that | amenvisioning is of a very
smal | nunber of cases which plaintiffs' lawers still think
have nerit and value and that Bayer thinks ought not to be
conpensated, rather than the remand that M. Zimernman is
envi sioning, which is all of the cases not separated into
wheat and chaff, nost of which we all know have no val ue and
no nmerit.

| would hope the court will keep in place the
narrow ng orders because they have worked so well to date.
| am sure Susan or Adam can provide the nunbers, but the
nunber of cases that have di sappeared from your court's
docket as a result of these sinple requirenents inposed on

plaintiffs' |lawers are staggeringly |arge nunbers.
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This VDL is making nore progress than any other
VDL | have ever heard of in getting rid of cases that have
no nerit and no value; and it would be a shanme, | think, to
abandon these tried and true and effective protocols that
Your Honor has put in place before they have acconpli shed
all that they can acconplish.

Thank you, Your Honor.

MR ZI MMERVMAN.  Your Honor, if you are going to
define success by creating barriers to the courthouse and
meki ng people junp through hoops and if they can't junp
t hrough hoops their cases go away, yeah, you have had
success with that. |If you define success as $1.2 billion,
you can define success --

THE COURT: Let ne stop you. The process that we
have was a process that you stepped up and put forth to the
court, and part of that was to see what was left and also to
see if those cases would be settl ed.

M. WMagazi ner has stood up and it's clear from
Bayer's position that even when we get the core cases,
they're not interested in settling those cases. So whet her
or not all these other things, why should |I not send these
cases back?

MR ZI MMERVMAN.  You should. Sinple answer, you
should. If their position is as stated, that they wll not

settle themnow, they will not settle themlater, we are in
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an exercise in absolute futility and we should send them
back now. It's not fair. It's not right. W are holding
t hem hostage and they're not going to change their m nd.

I f they woul d change their mnd, they could show
it wth the 1,200 cases that we've got out there right now.
Tell us how we can resolve those 1,200 or a piece of those
1,200. But they ain't going to do it, Your Honor.

So getting themfrom 1,200 to 3,000 or whatever
the nunber is, it is going to be the sane answer, let them
go now. Let the courts deal with them as they nust and | et
Bayer deal with them wherever they came from But it's not
fair to hold them hostage here, Your Honor.

THE COURT: Okay. | amready to rule. The court
will stay in abeyance Pretrial Oders 114, 127, and 131.
One nonth fromtoday's date | want briefs fromboth sides --

THE CLERK: March 11th

THE COURT: -- March 11th, on the reasons why
t hese cases should or should not go back to the transferor
court.

MR, ZI MMERVAN:  Si nul t aneous briefs, Your Honor?

THE COURT:  Sinul t aneous.

MR ZI MMERVAN.  On March 11th?

THE COURT: March 11th

MR, ZI MMERVAN:  Thank you, Your Honor.

THE COURT: Thank you.
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(Court adjourned at 1:45 p.m)

* * *
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