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PROCEEDI NGS
I N OPEN COURT

THE COURT: |It's been a long tine. Let's call
this matter.

THE CLERK: In re: Baycol Products Miltidistrict
Litigation, status conference, Court File No. DL 1431.
Counsel, will you please state your appearances for the
record.

MR. ZI MMERVAN.  H, Your Honor. |'m Charles
Zi mrer man for the PSC.

MR. LOCKRI DGE: Good afternoon, Your Honor.

Ri chard Lockridge for the PSC.

MR. ARSENAULT: Good afternoon. Richard Arsenault
for the PSC.

M5. CABRASER:  CGood afternoon, Your Honor.

El i zabeth Cabraser for the PSC

MR. HOPPER: Good afternoon, Your Honor. Randy
Hopper for the PSC.

MR. BECNEL: Daniel Becnel for the PSC, Your
Honor .

M5. FLAHERTY: CGood afternoon, Your Honor. Yvonne
Fl aherty for the PSC.

M5. HAUER: Stacy Hauer for the PSC

MR. HCEFLI CH: CGood afternoon, Your Honor. Adarmr

Hoeflich for Bayer.
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THE COURT: Good afternoon.

MR. M ZGALA: Good afternoon, Your Honor. Janes
M zgal a on behal f of Bayer.

THE COURT: Good afternoon.

M5. WEBER: CGood afternoon. Susan \Weber for
Bayer .

MR. SIPKINS: Good afternoon, Your Honor. Peter
Si pki ns for Bayer.

THE COURT: Turn around. | want to see it.

MR. SIPKINS: It's been a long tine, Your Honor.

MR. HOPPER: It's old growth, Your Honor.

MR. MAGAZI NER: Good afternoon, Your Honor. Fred
Magazi ner for d axoSm thKli ne.

MR. ZI MMERVAN.  How do you spell contenpt of
court?

THE COURT: For those on the phone, M. Sipkins
has a ponytail now and it is stylish and the Court approves.

MR. SIPKINS: Thank you, Your Honor.

THE COURT: 1've heard that you've taken a | ot of
grief about it, but I think it's appropriate.

And M. Zi nmerman, congratul ations on your
nupti al s.

MR. ZI MMERVAN:  Thank you, Your Honor.

THE COURT: Let's proceed.

MR. ZIMMERVMAN.  Well, it's nice to see everybody.

LORI A. SIMPSON, RMR- CRR
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| really mean that. It is nice to see everybody. W're
about to start our -- we have finished five years. | think
we are about to start our sixth. W've all had personal and
prof essi onal chal |l enges over these |ast several years and
it's just nice to sort of reflect back again. W're all
here and | think we are all healthy and we are all stable,
so that's nice. | appreciate that and |'mgrateful.

Your Honor, | think, if I could, I would like to
give a couple of introductory remnarks.

THE COURT: Certainly. Make sure that you are
speaking into the m crophone so everyone can hear you. W
have a nunber of people on the phone.

MR. ZI MMERVAN:  Wat | thought we should | ook at
is sort of alittle bit of a year-end review of what's
happened in the absence of status conferences and | think we
have -- we are at a tine to ook to how we can bring this
MDL to a conclusion if it's humanly possible.

W have done sone very good work here. W have
had sone real successes. W've settled nmany rhabdo cases
and peopl e who have been seriously injured with those
rhabdos have been appropriately conpensated, and | think
that's a credit to everybody here. W did that early, we
did that in alnost historic tinme, and it's a credit to
everybody here.

VW have had sone failures. W have been unable to

LORI A. SIMPSON, RMR- CRR
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resolve the not so serious cases. W have had no end gane
here. | think that's a failure, at least in ny opinion.

And we have not been able to give the nonrhabdo people their
day in court either through remandi ng or otherw se.

And there have been a lot of dismssals of cases.
The di sm ssals can be debated, were they neritless or were
they litigation fatigue. You know, probably ny position on
that is that nost of it would have been -- a lot of them
were neritless and a lot of them were dism ssed through
l[itigation fatigue. Defendants, | think, would have a
di fferent point of view

But I think we have to figure out a way, if
possi bl e, to have these smaller cases be able to w thstand
the litigation and find their day in court. There are cases
out there that deserve to find their day in court.

Honestly, Your Honor, | think this is where
Plaintiffs and Defendants probably don't agree. | think the
Def endants woul d |i ke contai nment here. They would like to
continue the discovery programthat's been in place. They
would like to see the five years becone six and six becone
seven w t hout anything breaking | oose and the cases dw ndl e
down.

Dw ndl e down to nothing, | don't think that wll
happen, but certainly they will continue to dw ndl e down.

It's only human nature. The |onger they're contained and

LORI A. SIMPSON, RMR- CRR
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the longer they can't find their day in court and the nore
di scovery they have to face, the nore will go away.
Plaintiffs want an end gane. W spent a year
trying to get a settlenment. W were not successful. Then
if we can't get an end gane, we would like themreturned to
the transferor court w th nodest discovery occurring here
and the notions that Defendants want to make being resol ved,
if they want to make them The Daubert notion is before
Your Honor and | think it can be decided on the briefs
wi t hout further ado and nove these cases down back to the
transferor court.
| | ooked at the manual the other day to see what
is it about this case that's bothering ne or troubling ne or
meki ng me unconfortable and | think it's, Your Honor, the
fact that we have this contai nnent and we don't have
[imts -- we really don't have nuch Iimts on the discovery.
Def endants are entitled to take ten depositions.
In many cases they are taking ten depositions, sonetines
six, sonetinmes five, sonetines three, but they're taking a
| ot of depositions and | think it's probably accurate to say
that a lot of it is in an effort to get the cases to go
away .
In this regard | think we could take a | ook at
Phase I. Wen Phase | started in March of 2006 we had

approximately 1,500 plaintiffs. There are approxi mately 50
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cases remaining. Mny of the cases were dismssed prior to
t he depositions and nmany were dism ssed in the deposition
process.

Depositions are being taken of spouses, children,
friends, physicians, and others. And like | said, generally
between three and ten depositions in each of those cases
were taken, renenbering, Your Honor, these are not the
serious injury cases, these are the |less serious injury
cases.

The manual tells us that depositions are often
overused and conducted inefficiently and tend to be the
costly and nost time-consumng activity in conpl ex
l[itigation. The judge should manage the litigation so as to
avoi d unnecessary depositions, limt the nunber and | ength
of those taken, and ensure that the process of taking
depositions is as fair and as efficient as possible.

| know you have done that, Your Honor. | would
only say in Phase Ill and IV and at the end of Il could we
consider limting themfurther so that it isn't the fatigue
of the depositions that cause cases to go away, but rather

the merits?

And when they go away on the nerits, | support
that as well. As the Court knows, | don't believe that
noney should be paid for nothing. | don't think cases

should remain alive if they are not worthy, but | think the

LORI A. SIMPSON, RMR- CRR
(612) 664-5104




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

wort hy cases should not have to withstand litigation

fatigue.

If we continue into Phase Il -- excuse ne -- into
Phase Il and IV as we have done in | and as we're finishing
up in Il, we're | ooking at June 2008 when all the cases wl|l

be done with the discovery under the sanme schedul e that
we've used for | and Il. And frankly, Your Honor, | think
that's not appropriate.

And then after that we have to face the notions.
Def endants are saying they want to bring notions for summary
judgnent. We've briefed quite considerably the Daubert
not i ons.

| would submt to Your Honor that the Daubert
noti ons shoul d be decided by Your Honor w thout further ado.
Wiy do | say that? |It's just a matter of expense, Your
Honor. | think the record is pretty clear what's in those
Daubert hearings and what's in those affidavits.

If we have to haul all the doctors in here and we
have to get themto testify |live and we have to go through
all that would be required for a Daubert hearing |ive under
testinony, it would be extraordinarily expensive. | don't
think that's appropriate given where we are today in the
length and breadth of the briefs we have out there today.

So what's a nore realistic plan, you mght ask, if

| am sonewhat dissatisfied at this point wwth where we are

LORI A. SIMPSON, RMR- CRR
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t oday going through Phase | and Phase I1? | would say this,
Your Honor. Nunber one, appoint an end game commttee to

| ook at remand, what woul d be an appropriate way to start
remandi ng, and | ooking at settlenent.

I f the cases that have now gotten through Phase |
and Il have no ability to be settled by the parties, then
have a plan of remand so we can get these cases back to
where they belong for trial.

Judge Fallon did this with Propul sid, Your Honor,
and it was -- | know about it because | was appointed to
that conmmttee and our job was to | ook at end gane and
remand. And we | ooked at remand, we | ooked at end gane and
we cane up with an end gane. And these are in cases where
al nrost every trial, if not every trial, in the district
court was lost by the plaintiffs.

Nunber two, | would tailor the discovery in
Phases 111 through IV so that the case-specific discovery is
more limted. Judge, as the court you canme out with ten as
being the imt and we've seen ten occurring, we've seen
ei ght occurring, we've seen seven occurring.

W've seen a lot of, | would say, pressure put on
people to dism ss cases, in ny hunbl e opinion, because of
the length and breadth and scope of those depositions.
would like to see themnore limted, Your Honor, and | would

again cite to you the manual as | did.
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The third part of ny suggestion, Your Honor, is we
are | ooking at Judge Tunheim s decision in the St. Jude's
case. | have been intimately involved in that case. | know
what the history of it is.

They worked very hard to try and get a cl ass
certified so we could handle clains that were not of the
nmost serious personal injury cases but involved consuner
cases and involved cases that nmay be appropriate for class
certification and handling in a common way.

|"msubmtting to Your Honor the PSC needs to | ook
at that and see if there's any vehicle through class that
m ght help us to gather the cases that remain or gather
cases that we could -- mght be able to settle through a
cl ass vehicle.

| don't have a proposal on that yet, Your Honor.
Tunheims decision, the Eighth Crcuit decision have to be
reviewed by the PSC to see if there's anything that could be
applicable to the Bayer -- to the Baycol situation.

Last, Your Honor, of ny plan or our plan, we
shoul d finish our work with the Daubert hearings as |
suggested. W can't have that overhanging the litigation by
saying all your cases are going to get dism ssed through
Daubert, as the Defense is saying.

W have to decide if the cases are going to be

viable on the science; and if they are, as we believe they

LORI A. SIMPSON, RMR- CRR
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are and as | believe our briefs denonstrate, this Court
shoul d decide it and decide it expeditiously w thout the
need for expensive hearings. And then if after all that we
can't get the cases that remain settled, they should go back
to where they were filed.

There's an old quote, Your Honor, and it says, If
not now, when? And in thinking about that, | think the tine
is now And if it's not -- if we don't face this now, we're
going to |l ook at three nore years, two nore years, a year
and a half of holding these cases here and really not mnaking
a lot of progress toward getting the cases back to where
they belong to get resolved if they can't get resolved here.

"' m happy to participate in any of these ideas.

"' m happy to vet themw th Your Honor and with the other
side, but | think there has to be desire on the other side.
Ri ght now there is no desire.

They have total containnent. The cases are here.
They' re not goi ng anywhere. The only thing that happens is
every day they put nore pressure on the plaintiffs, nore
cases go away. It's a perfect systemfor them

If we're going to change the gane -- excuse ne.

If we're going to change the outcone and get cases resol ved
or remanded, we have to have a different situation in this
WMDL. We have to let the Defendants know these cases are

goi ng back for trials, because they can't just be held
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host age here.

So, Your Honor, | think we need to give the
Def endant sone desire to resolve cases. W need to do the
following: Send cases back that are ready, |imt discovery
that is out there to be done so that we don't go into
litigation fatigue in the next phases, decide the Daubert
i ssues, rethink the class, and create an end gane in this
VDL by way of remand or settlenent.

That's ny opening remarks, Your Honor.

THE COURT: The end gane committee and renand
commttee, how do you recommend that --

MR. ZI MMERVMAN. | believe it should be two people
from each side, Your Honor. | would be happy to nake
recommendations from our side and the Defense should from
theirs.

| think it should be people who understand the
litigation and who have been present. | think they should
be peopl e who have the respect of the Court as well as of
each other. |'mhappy to serve if you want ne to, but if
you think |I would be better stepping back, | can do that.
But there are people in this roomthat | could suggest to
you right today.

But | think it should be a small group, Your
Honor. It should be two people on each side.

THE COURT: The issue that you've raised of renmand

LORI A. SIMPSON, RMR- CRR
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and sendi ng cases back for trial, for trial, for trial, for
trial, for trial, | begged for a trial. That sounds |ike
it's a nystical --

MR. ZI MMERVAN: Let ne be frank about that. |If
you take and we have an NMDL trial now, we are going to spend
enor nous, enornous resources trying to prove who is right
and who i s wong.

The Defendants are going to cone in, as they have
in Vioxx and as they have in other cases, and put trenmendous
focus and trenendous resources beyond what we can spend on
one case to prove a point.

| think that opportunity cane and went, Your
Honor. W settled the good cases. Those woul d have been
the ones. | think we should do the discovery that needs to
be done here and let them be resolved in the court where
t hey cane from

And the reason | say that, Your Honor, is because
that's where the Defendants don't want to go and that's
where we would like themto go. Wiere they do want to go is
to focus enornous resources into one case at one tine,
especially in a case where there's no potential for a high
verdict return, Your Honor.

These are small cases that remain. That's why
|'ve pulled back fromhaving a trial under the auspices of

the NDL.

LORI A. SIMPSON, RMR- CRR
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THE COURT: How many cases are venued here in
M nnesot a?

MR. ZI MMERVAN: | don't have the answer to that,
Your Honor. And those would obviously have to be resol ved
here. | appreciate and respect that. | can get that
nunber .

But | can tell you this. There are 50 cases that
are probably ready for remand in Phase | and sonewhere
bet ween 100 and 150 in Phase II. O that, | don't know how
many are in Mnnesota. M guess is Defendants know t hat
perhaps off the top of their head, but we can certainly get
that information to you, unless anybody on ny side knows
that at this tine. But there are a nunber because | know a
nunber of them are Zi mrerman Reed cases.

THE COURT: Would the demands for preparing for
trial be any different if they were remanded or being here?

MR. ZI MMERVAN:  No, there wouldn't be, Your Honor.
To be quite honest, they wouldn't be considerably different,
but right now there's no kind of plan for remand so what we
have, like | said, is this sort of containnent here where
it's just discovery after discovery after discovery with no
end in sight as to what we're going to do about all that
di scovery.

So maybe trial dates would be a good idea or maybe

remands to the district courts where they have to go out and

LORI A. SIMPSON, RMR- CRR
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do what they need to do, which is defend themin |oca
jurisdictions before local juries, is the right thing for
t hese cases.

You know, | can only speak, you know, as a PSC --
my job is to do the discovery and to try and create an end
gane to try and get the cases reasonably prepared for
remand. | can't resolve themin the jurisdictions from
whence they canme with the exception of the cases that are
before this Court, and those cases would have to be resol ved
here. And maybe they never want to settle them and maybe we
never want to try them but we won't know until we get
t here.

THE COURT: Well, the question | was trying to ask
is whether or not -- what am | doing, then, with the
di scovery schedul e that you're doing that would be different
than woul d be done if they were remanded?

MR. ZI MMERVAN: Wl |, | think, Your Honor, we
woul d probably say this, that in sonme cases -- and | can't
give you the line and verse, but in sonme cases we woul d ask
the Court to |limt discovery.

W've got this ten deposition order out there
right now and I may cone before Your Honor, and | am just
going to give you a hypothetical case of a person that's got
an injury that lasted six nonths, say, and we think --

THE COURT: Refresh ny nenory how we got to ten.

LORI A. SIMPSON, RMR- CRR
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MR. ZIMMERVAN: | think D ck would have to do that
because | wasn't here for that. That's a very good
guestion. How did we get to ten?

MR. LOCKRI DGE: Well, Your Honor, there was quite
a bit of discussion between nyself -- M. Sipkins and nyself
and | think we proposed just a few and | believe Your Honor
in |arge part adopted Defendants' proposal on depositions
and so forth and that's how we got to ten.

THE COURT: We'll get to the Defense |ater.

MR. ZI MMERVAN:  So | think, Your Honor, it was
that was kind of a proposal that we didn't carry the day on
and a broader nunber than perhaps we had sought or we had
asked for.

And, again, the experience teaches us, at |east
teaches ne, that it's nore than is needed for a case with a
val ue, you know, in the tens of thousands or maybe 100, 150
t housand, in the best case maybe a little bit nore. But
they're small cases, especially in federal court.

When you take the rhabdo cases out of the gane and
t hose high verdicts fromthose serious injuries are not
involved, we are left with smaller cases, but many of them
are legitimate cases that | thought we should resol ve, Bayer
doesn't think we should resol ve.

They' re spendi ng enornous anounts of noney to

di scover these cases, we think in part in an effort to nake

LORI A. SIMPSON, RMR- CRR
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them go away just by the weight of the discovery, but naybe
they have -- maybe at the end of the day they will have no
merit if they have to get into a courtroom but nmaybe at the
end of the day it nmakes nore sense to resolve themon a
basis that prevents us fromhaving to get into the
courtroom

But if we want to play this out to the | ogical
pl ace, they may all fold at trial, there may be trials.
don't know. | can't tell you because |I don't have a working
know edge of each and every case.

But I know that ten depositions has been hurting
the Plaintiffs' ability to withstand the onsl aught of
di scovery. |I'mnot saying this in every case. |'mnot
saying every case was neritorious either, Your Honor. Many
of them shoul d have gone away and have gone away.

THE COURT: Well, have | mssed any filings? No
one has come in to change the nunber of depositions as far
as |'maware.

MR. ZI MMERVAN: Wl I, actually, again, | can't
control that. People have conplained to ne, but | didn't
see any basis for which to ask for a protective order from
an order that says they're entitled to take ten depositions.

You know, | can argue to Your Honor the case is
worth $100, 000 or maybe $150,000. 1Is ten depositions

excessive? In the abstract | just could fight for a

LORI A. SIMPSON, RMR- CRR
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reasonabl e order, but | don't have -- it's not ny job or ny
responsibility to conme into court and say in Joe Smth's
particular case it's inappropriate. | think people just
went along with the rules that were set up.

THE COURT: What's this class --

MR. ZI MMERVAN: The cl ass idea?

THE COURT: Yeah. |'mnot follow ng you on that
one because if | renenber right --

MR. ZI MMERVAN:  You denied it.

THE COURT: -- the Eighth Grcuit reversed Judge
Tunhei m

MR. ZI MMERVAN:  Yes, and then he recertified it.
An order cane out ten days ago, maybe, where he recertified
the class given the restrictions inposed by the Eighth
Circuit and found the appropriate way to settle it by
| ooking -- by basically saying you have to use M nnesota
consuner |law as the |law and that using that we can certify a
case under M nnesota consuner |aw.

| think in this case the analysis that we're
| ooking at is possibly having a class under Pennsylvania
| aw, which would be the hone of the defendant, at |east the
U S home. Like |l say, we are just looking at it, Your
Honor, because it just cane out.

You will note that there is an Ckl ahoma case cl ass

that was certified in state court in Cklahoma, and that case

LORI A. SIMPSON, RMR- CRR
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is proceeding with the help of the PSC who are involved in
that case and | think D ck Lockridge can tal k about that.
And there was a class certified in Pennsylvania for the
third-party payer cl ass.

So there have been sone classes in the Bayco
litigation that have been sustained in |ight of what Judge
Tunheimdid recently in the St. Jude litigation given what
the Eighth Crcuit has provided as --

THE COURT: \What happened to the one in
Pennsyl vani a? Wasn't that reversed?

MR. ZI MMERVAN: | believe that was -- | believe
they entered into a settlenent agreenment under that. No?

MR. HCEFLI CH: No.

MR. ZI MMERVAN: | thought there was a settl enent.
THE COURT: | thought the Court of Appeals
reversed that. Well, we'll get to that.

MR. ZI MMERVAN. M/ understandi ng was there was a
settlement of the third-party payer, but | could be w ong.
Again, I'mnot litigating in Pennsyl vani a.

THE COURT: How do we do the Daubert on the cheap?

MR. ZI MMERVAN:  Just decide it on the briefs, Your
Honor. It's submtted, as | understand it. |It's extensive
briefing. [It's exceptional work product. There are
affidavits and supporting docunents for everything. And I

think the Court could go through it and decide it rather

LORI A. SIMPSON, RMR- CRR
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than ask for hearings.

And | think what's been held up is it's been
submtted, but it hasn't been, okay, Judge, decide it. |
think the Defendants are going to say, no, no, we need to
have hearings, you know, live testinony or whatever. [|'m
just kind of preenpting that by saying let's not go there.
Let's think of not going there, to do it nore reasonably and
nore i nexpensively.

THE COURT: | want to nmake sure that | didn't mss
it. You didn't send a letter or anything, a nenb, a notion
to the Court to decide the Daubert --

MR, ZI MMERVAN:  No.

THE COURT: This is the first tinme that it's been
rai sed?

MR. ZI MMERVAN: That's correct, Your Honor.

THE COURT: |'mhearing things and | just want to
make sure that | didn't mss anything during the course of
the tinme that we had not been neeting.

MR. ZI MMERVAN:  That's right, Your Honor. And
certainly I'mjust sort of putting those out as our plan to
kind of ook to howto get to the end in a shorter rather
than | onger period of tine.

THE COURT: Anything else that you want to add?

MR. ZI MMERVMAN.  No, Your Honor. There's sone just

mnor itens on the agenda, but no, that's basically what I
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wanted to provide to Your Honor. | wanted to plant those
seeds. | wanted to give you the experience of the | ast

year. | wanted to see if we can commt ourselves to getting
this thing done in the next -- in a short period of tine so

that this litigation can term nate.

Thank you, Your Honor.

THE COURT: Thank you.

MR. HCEFLI CH: Good afternoon, Your Honor.

M. Zi mrer man suggested that the Plaintiffs shoul d get
together with the Defendants to discuss remand. W are
happy to get together with the Plaintiffs to discuss the
prot ocol for remand.

W believe that this Court in PTO 149 spent a
tremendous anount of effort to give all of the parties
direction on how to proceed on what the Court explained to
us as a nultistep plan of, first, narrowi ng the cases;
second, conpleting discovery; third, getting through Daubert
notions and then getting through any other dispositive
noti ons before cases would be remanded. That's exactly the
course we've engaged on in Phase | and Phase Il and that we
continue to engage on with the remai ni ng phases.

M. Zi mrernman acts as though the Defendants have
been out there scouring the earth and taking ten depositions
in every case, and that's just not true. W' ve been taking

an appropriate anmount of depositions to get discovery from
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peopl e who have sued us and many cases have gone away not on
the eighth or the ninth deposition, but when we show up for
the plaintiff's deposition or when the plaintiffs are
supposed to give us their expert report.

This isn't scorched earth causing a plaintiff to
back off in the ninth hour. |If that were the case, we'd see
protective orders. M. Zinmrerman knows his obligations to
the plaintiffs across the country. Mtions would have been
filed. W wouldn't be getting bare-bone assertions today.

The Defendants have acted not hi ng except
appropriately. W're here in an VDL where nore than 3, 000
serious injury cases have been settled and Defendants have
paid nore than a billion dollars with nearly 350 mllion
dollars of settlenents subject to the PSC s settlenent fund.

So this is not a case where we have been out there
in every case trying to bury every plaintiff. W resolved
the serious cases up front. W worked with the Court and
the Plaintiffs diligently to put together a protocol for
wor ki ng through di scovery to see what cases nerited trials
at the end of the day and to prepare for renands.

As the phases finish, fact discovery will finish
W' || have Daubert notions decided. |If there are
di spositive notions, we'll bring these before the Court and
we wll have literally seen from beginning to end the plan

this Court announced for all of us, which was put together a
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resolution programfor the serious cases, find out the cases
that won't settle and | believe the quotes were wap themin
a bow and when they are ready to go back for trial they're
ready to go back for trial.

And the Court's guidance to us was the Court
wanted efficiency and coordination and it didn't want to
burden the transferor courts across the country so that
we're deciding the sane notions on case-specific discovery
in California, in Colorado, in Mnnesota, in Illinois, and
in Florida. W wanted common issues to be decided in this
court so we didn't have seven judges and seven groups of
| awyers wor ki ng on the sane thing.

W still have work that remains. W're getting
close to the end of Phase |I. W think Daubert notions
shoul d be heard at a hearing. W would like to do that in
|ate January if that works for the Plaintiffs and the Court.
If that doesn't work for the Court, we are available in
February, we would be available in March. But we would |ike
to argue those.

Those are serious notions that people have put a
significant anount of time into and that the Court should
hear our positions on, not just accept on the papers, and we
believe the Plaintiffs have a responsibility to put the
effort into that hearing. This is a case where that has

been planned for a long tine and we think it would be
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So where do we stand and where are we now?

Def endants have been served with 2,195 Baycol cases that
remain active, which is down from 14,807 cases ever filed in
the litigation. This includes approxinmately 1,700 cases
that were filed or renoved to federal court, down from over
9, 000 such cases. This involves just over -- or just under
2,200 active plaintiffs in federal court.

The plaintiffs are distributed based on PTO 149
with 60 plaintiffs remaining in Phase I, 150 plaintiffs
remaining in Phase Il, 431 plaintiffs in Phase IIl, and just
over 1,500 plaintiffs in Phase IV.

And we're prepared to report in nore detail on
PTO 149 di scovery if the Court would like it, but we believe
it's proceedi ng appropriately.

THE COURT: Wiy don't you give ne nore detail

MR. HOEFLI CH: Janes, would you |like to address
the Court on the detail of PTO 149.

MR. M ZGALA: Sure. Your Honor, |'ll address this
by phases.

Right now in Phase | we're conpleting the fina
depositions of a few plaintiffs' experts and Bayer has
di scl osed their experts and at |east one plaintiff's counsel
has asked for availability of Bayer's experts for

deposi tion.
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The deadline for Phase | is the end of this nonth.
Realistically we believe that nost of the cases in Phase |
shoul d be through discovery by the end of this year. There
are a couple, you know, |like the Denpsey case that the Court
heard the notion to conpel on, that drifted out a little
farther, but they should be done in January al so.

Phase |1, we've conpleted the depositions of 95
plaintiffs. There were 21 deposition no-shows and there are
12 plaintiffs yet to be deposed. Bayer has noved to the
process of taking the doctors' depositions in those cases.

And, Your Honor, based upon ny famliarity with
the deposition process, | will represent that the average
nunber of depositions in a case is about five. There are
cases -- and Ms. Flaherty knows this -- where there are a
| ot of doctors and we have to depose them and sonetines we
have to take nore than five or six depositions, but we have
been working very cooperatively with plaintiffs' counsel and
we reached agreenent with Ms. Flaherty in a case recently on
t hat .

The Phase Il deadline for case-specific discovery
is at the end of January and the expert discovery is the end
of My.

Phase 111, as the Court may know, the fina
deadl i ne for case-specific expert reports was Novenber 1st.

W submtted dismssal orders for 907 plaintiffs yesterday
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who did not provide the expert reports by that deadline. So
that was what took us down to the 430 plaintiffs in
Phase 111.

O the 1,535 plaintiffs left in Phase IV, 418
plaintiffs have submtted expert reports. That |eaves 1,117
who will be subject to the Novenber 28th deadline. But as
the Court knows, there's the process of notification and
setting a final deadline. So those plaintiffs would not be
subject to dismssal until the end of January.

THE COURT: (Gkay. Thank you. Anything further?

MR, HOEFLICH: | would just give the Court our
update on settlenent. Your Honor, to date the Defendants
have settled 3,052 cases with a total value of
$1,151,613,835. O this total, 937 cases have been
determ ned to be subject to the MDL assessnent, with a tota
val ue of $350, 121, 334. 38.

On trial settings, there are no trial settings for
cases in the MDL. There are no trials scheduled for
i ndi vidual actions in state court. The Cafky class action
in Cklahoma that M. Zimerman referenced is tentatively
schedul ed for trial on June 11th. No Baycol case has been
tried since the |ast status conference.

Bayer appeal ed the $10, 000 judgnent entered by an

Al abama court of limted jurisdiction in the Mdton case and

on May 24th the Alabama Crcuit Court of WIcox County
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granted Bayer's notion for summary judgnent. Plaintiff did
not appeal that ruling.

On notions, Your Honor, there are two things on
the schedul e or on the agenda. No date has yet been set for
argunent on the parties' Daubert notions. Again, w'd be
avai l able the second half of January, February, or March,
what ever the Court would prefer.

Plaintiff Landrieu has noved to di sband the NDL
and remand his case. The Court rejected the notion for an
expedi ted hearing on that and Defendants have not yet
r esponded.

THE COURT: (Gkay. Should we get sone dates for
t he Daubert hearing? | ampulling up ny cal endar. How many
days are we tal king about? Two days?

MR. HOEFLICH: | would think that would suffice,
Judge.

THE COURT: M. Zi nmernman.

MR. ZI MMERVAN.  How many days? |s the question
how many days?

THE COURT:  Yes.

MR. ZI MMERVAN:  Again, | would love to be able to
do it wthout having to have live testinony. | think that's
normal |y the procedure that |'ve been engaged in in court.
So | think we should be able to do it in one day or half a

day, frankly. |If you have to have live testinony, | guess a
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day or day and a half would be required, but | would think
it should be done on the argunent and the affidavit, which I
think is the practice in this district.

THE COURT: Let nme ask you this question. How
many cases do you think are going to be alive once the
di scovery is done?

MR. LOCKRIDGE: W'd estimate maybe 300, 200 to
300, Your Honor. It's very hard to say. These are cases
that are serious to the individuals, but obviously not
critical injuries usually and that's why they are falling by

t he waysi de unfortunately. So |I think our guess would be

two to three hundred. | don't know what Janes thinks.
MR. HOEFLICH: | don't have a basis to question
that. | could also see it being | ess or nore.

THE COURT: Wat about the 30th and 31st of
January?

MR. HOEFLI CH: Thank you, Judge.

THE COURT: Is that available for the Defense?

MR. HOEFLICH: | believe it is. Thank you, Judge.

THE COURT: Is it available for --

MR. LOCKRIDGE: |Is this for oral argument only?

THE COURT: |'mgoing to have to re-review the
papers to see. | don't see how we can have a Daubert
hearing w thout testinony, but do you want to submt a

letter brief to me stating why you believe that is
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appropriate? | just --

MR, LOCKRIDGE: | don't nean to interrupt.
Qoviously we don't think a hearing is necessary, but if
there is to be a hearing, we certainly would greatly prefer
only to have oral argunment. It would be an enornous expense
to the Plaintiffs to have to bring in experts in here to
this courtroom There are over a dozen experts.

MR. HCEFLI CH:  Your Honor, we'll address --

MR. LOCKRIDGE: W would be glad to draft a short
letter brief, Your Honor, why the show ng of oral
argunent - -

MR, HOEFLICH: And we are glad to address that and
see what we can do with the Plaintiffs before we raise the
issue with the Court.

THE COURT: So let's put down the 30th and the
31st of January as the dates and | can decide | ater what the
formof the hearing wll be.

MR. ZI MMERVMAN. |'msorry. Randy Hopper has been
handl i ng the experts and he says it's going to be very
difficult to get that ready in tine.

MR. HOPPER: If it's the Court's expectations that
we're going to be heard only on the 30th and 31st, certainly
we can address the Court's interests in that length of tine.
If we're going to extend that and include live testinony

fromthe experts, we're going to need nore tine between now
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and the end of January in order to be prepared for that, as
| have been advi sed.

If we want to weigh in with letter briefs on that
and then the Court hear us on the 30th and 31st and then
take the testinony |ater, that certainly would be doable.

If the Court wants to do it all at once, then the PSC woul d
propose that we push that out further to allow nore tine for
preparation since this is the first time that it has been
raised with the Court in over a year now.

Thank you, Your Honor.

MR. HCEFLI CH: Judge, we'd prefer to stick with
the January 30th and 31st date. W are happy to argue it
wi t hout taking testinony. So | believe we have agreenent
that we wll argue the notions.

THE COURT: Is that all right?

MR. LOCKRIDGE: That's fine.

THE COURT: Do you agree to that?

MR. ZI MMERVAN. W agree to that.

THE COURT: Are you happy?

MR. LOCKRI DGE: Happi er, Your Honor.

THE COURT: The 30th and the 31st of January.
W've got that taken care of. Now --

MR. HOEFLI CH:  Your Honor, Ms. Weber has a couple
of points and if | don't let her stand --

THE COURT: Wel cone, M. Wber.
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MR. HCEFLICH: -- it is going to be a very tough
ri de hone.

M5. WEBER: This is in the way of housekeeping in
t he Daubert departnent. | thought we could get it addressed
Now.

Before we even did the Daubert briefing |ast
spring the PSC wi thdrew one of their witnesses, M. -- |I'm
going to slaughter his nane -- Fiflis and subsequent to the

filing of our notions the PSC did not contest two of our
Daubert notions. Those were with respect to the w tnesses
Schi nagl and Corbett.

| understood at one point that M. Zi nmernman was
going to send a letter to the Court naking clear that these
three witnesses were out of play, and that letter hasn't
cone in for whatever reason.

So | thought as long as we're here talking
Daubert, we should just go on the record and nake clear that
these three witnesses are no |longer part of this case, so
they can't be called for generic issues down the [ine and
you can cross them off your to-do |ist.

THE COURT: M. Zimerman or M. Hopper.

MR. HOPPER: The PSC can go on the record with
that now, Your Honor, that we w thdraw t hem

THE COURT: Done.

Al right. Let's talk about Iimting the nunber
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of depositions. Can we cut that down to five and if there's
nmore, if there's nore doctors than that, then it would go up
to ten?

MR. HCEFLI CH:  Your Honor, aside from assertions
about what we've been doing, there's been no evidence that
Def endant s have been unreasonable in any way.

W' re tal king about cases that have been filed in
federal court by plaintiffs who have fam |y nenbers who have
seen their synptons, who have had treaters that treated
them where there is alternative causation as a prine
defense in al nost every case, if not in every case, and
we're entitled to defend ourselves. Ten is not an
unr easonabl e nunber.

There's been absolutely no evidence that we' ve
acted unreasonably or taken discovery that's
di sproportionate to the cases that have been out there. W
| ooked at this issue carefully when we negotiated them
before the Court entered PTO 149 and we think it's perfectly
reasonabl e.

There's nothing in the federal rules that would
say it's unreasonable of us to take ten depositions and
there's been no showing in this case that we've acted
unr easonabl y.

THE COURT: M. Lockridge.

MR, LOCKRIDGE: Wll, it's all in the eye of the
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behol der, Your Honor. First of all, of course a |ot of
these cases were filed in state court and renoved to federal
court. Secondly, as the Court knows, the damages here are
of lesser anmpbunts. This is not a major conplex antitrust
case.

It is true the federal rules do allow, | guess, up
to ten depositions. In cases -- | think clearly, as
M. Zi nmrer man poi nted out, under the manual in a najor
conpl ex case perhaps with a lot of defendants there will be
ten or even a few nore depositions.

But here where you have a | one individual whose
damage is perhaps $75,000 and could no doubt be settled for
$25, 000, the fact that sonebody who is 75 or 80 years old
has had six or seven doctors and the Defendants feel it
i ncunbent upon thenselves to take every single doctor that
ever touched that human being | think is outrageous, Your
Honor .

And | think your proposal that a maxi mum of five
depositions be provided for and I would anend the request
sinply to say that if they want to take nore than five
depositions, that they have to bring a notion before the
Court .

O course spouses and children have seen this
person. That doesn't nean in a case like this you have to

contact every single neighbor. They have deposed nei ghbors,
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chil dren, spouses.

Your Honor, it's gross overkill and of course it's
having the | ogical effect, Your Honor. It's litigation
fati gue and people are dropping their cases and they are not
getting justice fromthis process.

THE COURT: Do we have an exanple of this?

MR. LOCKRI DGE: Well, there have been a nunber of
pl aces where they' ve taken ten or el even depositions. | can
just quote for you fromwhat one attorney said, if | nay.
Very briefly, I can read the quote for about one m nute.
This is --

THE COURT: What case is this?

MR. LOCKRI DGE: Wich case is this?

M5. FLAHERTY: One of our cases. | do not know
how many depositions were taken.

MR. LOCKRI DGE: | apol ogi ze, Your Honor. | don't
know the nane of the case. It is apparently one of the
Lockri dge Gindal cases.

THE COURT: Don't quote any case that you don't
have a case nunber so | can have it verified, Defense can
verify it and defend thensel ves on what you are sayi ng.

MR. LOCKRIDGE: W will get it, Your Honor, and
send it to Your Honor. It's in a deposition.

THE COURT: So that's one case out of hundreds?

MR. LOCKRI DGE: Your Honor, this is one quote out
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of perhaps a hundred, but there have been many, nmany cases
where they have taken ten and even el even depositions. It
may be that the average is six or seven, but of course |
think even that is overkill in these very snmall cases.

But, yes, | think clearly it is appropriate to at
least Iimt themto five depositions, Your Honor, and |
woul d ask that you do that.

THE COURT: Al right. Let's nove on to the end
gane commttee. Does the Defense want to get involved in
t hat ?

M5. WEBER: It depends on how you define "end
gane, " Your Honor.

THE COURT: Cone to the m crophone so everyone can
hear you.

MR. HCEFLI CH: Your Honor, |'mnot sure what
M. Zimrerman is referring to as an end gane. |f what he is
viewi ng as an end gane is our resolving the thousands of
cases that remain, we've been there, we've tried that. It's
not going to happen. W don't have an interest in resolving
cases for plaintiffs who didn't have injuries and who
didn't -- we don't think have any sort of valid conplaint.

Soin terns of trying to sit down and restart
di scussing that and thinking about whether there's sone sort
of a grid M. Zimerman can set up, we are not interested in

that sort of an end gane.
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| f what an end gane neans is have conplete
di scovery in this case, prepare cases for trial, remand
those cases to trial courts, and if any of those cases need
medi ati on pursuant to this Court's PTO because they qualify
for it, we're certainly willing to sit down and discuss the
appropriate resolution of the cases that renmain.

THE COURT: Well, is there a question -- the
question | have is Plaintiffs have nentioned that we won't
be finished with the discovery on Phase IV until June of
2008. Is that right?

MR. HCEFLICH: | don't believe that's correct. W

need to work through the deadlines with M. Z mrernman, but I

think that's sonething the parties should address. | know
we are proposing deadlines for Phase |1l and Phase |V now,
but | haven't heard two nore years. |If M. Zimerman has a

schedul e for noving things nore expeditiously than what's
been di scussed, we are happy to address that with him

MR. ZI MMERVAN. My | respond? First off, on the
proj ections --

THE COURT: Speak into the m crophone because we
have people on the phone.

MR. ZI MMERMAN.  Understood. On the projections,
we are using kind of the sane tine franes that we used for |
and Il and projecting theminto Ill and IV. That's where we

got to June 2008. |If we can shorten up the nunber of
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depositions, shorten up the schedule, shorten up the
nunbers, maybe we can get there sooner than that. W are
willing to | ook at that.

When | was tal king about an end gane, | was only
tal ki ng about cases that need to be remanded at the end of
the process. |I'mnot here to say, never have been, never
meant to be interpreted as settling every case just because
it's filed. |1'mtalking about an end gane having to do with
are we going to nediate, resolve, or remand the cases that
get through the process.

THE COURT: So they would go back to the other
courts in an orderly fashion.

MR. ZI MMERVAN:  Orderly fashion. O if we resolve
them here, we resolve themhere. That's what | refer to as
end gane. Adam may have msinterpreted that | want themto
sonehow settle with dollars thousands of cases. | think
that's that old m sunderstandi ng we' ve been having for sone
time. That's not what |I'mreferring to.

What |'msaying is once you get to the end of your
di scovery, once you had your opportunity to depose the
people that -- hopefully nowlimted to five as opposed to
10 depositions, then those cases are ready for remand. \Wat
are we going to do with them send theminto nediation,
settle them for noney, dismss them or remand them That's

the end gane and that's what | neant by it.
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THE COURT: Al right. Wy don't we -- who are

you going to recommend for the commttee? Wy don't you

submt --

MR. ZI MVERVAN:  El i zabet h.

THE COURT: -- two nanmes to ne.

MR. ZI MMERVAN: Ckay. |'ll send you a letter on
t hat .

THE COURT: Elizabeth?

MR. ZI MMERVAN: | was going to recommend
El i zabet h.

M5. CABRASER: | think he was reconmendi ng ne
because | | ooked al ert suddenly.

THE COURT: | have a way of putting people to
sl eep.

M5. CABRASER: W did also have a brief report for
you, Your Honor, on your question about the cases that you
have here that were filed in the District of M nnesota.

W did a quick survey. | don't think it's
conplete or scientific. There are about 100 of those cases.
About ten of them we know of are M nnesota residents. The
others would be triable here depending on the Defendants'

vi ewpoi nt as to whether venue is appropriate, but those are
cases that this Court could try.

W are very concerned about a cost-effective tria

if that's what happens. |If we got to that point in an end
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ganme scenario, we would probably be recommendi ng nultiple
plaintiff trials so that we would have econom es of scale
and a cost-effective, neaningful adjudication for Your Honor
to preside over.

THE COURT: Wuld you mnd putting that into the
end ganme and remand conmm ttee groupi ng?

MR. ZIMMERMAN. | think that's absolutely
appropri ate.

THE COURT: Before | forget it, Susan and
El i zabeth, | was asked to speak to the NMDL conference down
in PalmBeach and | think | shook themup. | told the
judges that they should |ook for nore diversity, nore wonen
and mnorities to be involved in | eadership positions in the
MDL. I'mglad to see both of you are here.

And M. Zi nmrerman has done a nice job of
responding to ny inquiries. So | can tell you | did send
that out. | haven't gotten any responses back on it. |
know Judge Rosenbaum and Judge Frank have put those things
in their orders.

So | just wanted to note that for the record for
you two because you have been very active in this NDL.

M5. WEBER: Thank you, Your Honor.

M5. CABRASER: Thank you, Your Honor.

THE COURT: So you will submt two nanes to ne?

MR, HOEFLICH W wll. Thank you, Judge.
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MR. ZI MMERVAN:  Yes, Your Honor.

THE COURT: How soon can | get that?

MR. HCEFLICH: Wthin 48 hours.

MR. ZI MMERVAN: By Friday, Your Honor.

THE COURT: And the special master will chair the
commttee. Hopefully we can do a lot of this by tel ephone
conf erence.

SPECI AL MASTER HAYDOCK: | was thinking we could
go to Breakers and neet down there.

THE COURT: Breakfast is $50. | think it's past
everyone's budget now.

You know, | hear you, M. Zi mrerman, but | don't
have any docunentation dealing with the depositions. You're
going to have to do sonething better than just say that
there's cases out there that have deposition fatigue and
t hat people are di sm ssing.

M. Becnel wants to talk.

MR. BECNEL: | really would, Judge.

THE COURT: How can | keep you from --

MR. BECNEL: | amone of the few people that have
done a lot of things pro bono. | would like to tell you
about what's going on with the clients. W've taken 150
depositions, 60 plaintiffs, 90 doctors. People don't have
the noney or the wherewithal to proceed, so they say we

quit. And that's what's happeni ng.
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THE COURT: Isn't that what happens in nost --

MR. BECNEL: That doesn't happen like that. That
does not happen like that.

THE COURT: Educate ne why that doesn't happen in
[itigation.

MR. BECNEL: Well, in nost of the cases |'ve had
| " ve never seen that happen. |[|'ve been doing this 38 years.
| ' ve never seen it happen.

|"mdealing with people that are noving four and
five tinmes because they have no noney, they have no houses.
They have no doctors, they have no nedical records and they
are just out.

The Landrieu case, Judge Fallon's | aw partner who
was a judge, Mon Landrieu, who was mayor of the city,
Secretary of Urban Affairs for Jimmy Carter, who sat on the
Court of Appeals for 15 years, whose daughter is a senator
and whose brother is the |ieutenant governor of our state,
we can't even get this man before he dies an opportunity to
go to court after six years. That's wong.

| had a judge yesterday after a 12-year-old case
where five of the | awers died, 20,000 people agai nst Exxon
Mobil. Because it's al nost equivalent to what they are
doing in Exxon Valdez, just litigation, litigation,
litigation, alnost all of the lawers quit.

A federal judge cane down after three of the
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j udges because of various maneuvers nmade to recuse
t henselves in the Mddle District of Louisiana on a chem ca
expl osi on that inundated nei ghborhoods.

So the judge has got this case and trying to
figure out what to do wth it and none of the |awers want
to deal wth himanynore. That's what's happening in New
Ol eans right now.

| have tens of thousands of cases against the
Cor ps of Engi neers, nost of whom are African-Anerican, who
no | awyer will take their case and |I'm spending ny fortune
trying to give thema day in court against the Corps,
agai nst the barge dredgers.

It's absurd what's going on in the field of NDLs
right now. |It's absurd. They're driving everybody out. W
have the Bausch & Lonb case, Your Honor, 95 percent of al
of the cases and all of the lawers wll not participate,
will not participate. So once again you have an NMDL with
not hi ng because people can't afford to deal with it.

Judge Fallon has spent a year and a half of his
life trying five cases. M office supplied one of the
female awers in the case, as did Elizabeth Cabraser, the
one that won the $50 mllion, and after it was over with
they had to throw the verdict out.

W can't get anywhere this way. | nmean, it's just

not fair to people. It's not fair to lawers. | can tel
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you but for me having the responsibility of wanting to see
t hi ngs done right I would have got out of this a long tine
ago. | wouldn't fool with this.

| mean, | can spend ny tine on cases that Richard
and | just did with Judge Fallon in a year, that we're
getting people their noney within a year, $330 mllion
settlenent, plus the defendants are going to pay our fee.

W spent lots of tinme doing that. That's real easy.

But taking on the U S. governnment, taking on big
corporations, that's real hard and the clients don't have
the noney to put up. It's the lawers who have to put up
t he noney, you know.

You asked about diversity. | hired a fabul ous
African-American |awer. Instead of nme, | put her on the
executive commttee through the judge' s appointnent. The
def endants cane, because they didn't want her there, and
offered her five tines as nmuch noney as | was payi ng her,
five tinmes as nmuch to get her to go to work for themwth
the Corps of Engineers. That's what's happening.

That's what's happening and | just think you ought
to know it, because the NMDLs in ny opinion -- | think | have
seen the last one | ever want to be on and | think |I've seen
about the last one I want to do anything for indigents
anynore because ny job is not to be broken financially by

trying to give people a day in court.
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And | don't blame themfor wanting to di sm ss
their cases and | don't blane them because the doctors are
so antagonistic right now. They've |lost their businesses.
They' ve lost all of their hospitals. They don't want to
talk to lawers. People can't even get treated right now in
ny area, and | just think I should tell you that.

THE COURT: M. Becnel, how many cases do you have
left in this IVDL?

MR. BECNEL: About 150.

THE COURT: And they're all in the Louisiana area?

MR. BECNEL: Yes. And people can't be worried
about litigation for a small case when they don't have a
pl ace to --

THE COURT: Let ne ask a question. Let's say
you're severed and those cases are remanded, they are
remanded back to New Ol eans where no one can handl e them
anyway.

MR. BECNEL: That's not true, Judge. Let ne give
you an exanple from|ast week. Last week | prepared --
have been in trial virtually nost of the year. | go back
Monday for the 16th day in a bus crash that killed 24 people
on Mother's Day and injured 18 before an African-Anmerican
judge against the state and |'ve taken it defendant by
def endant by defendant in three different courts, federa

court with Judge Lenmmon, in state court.
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And of course that case was inportant because it
changed now that bus drivers are required to have drug tests
and are required not to drive buses if they're on dialysis,
et cetera. But that's an inportant case.

This past week was the 30th year anniversary where
Richard and | 30 years ago with Judge Fallon handl ed the
| argest ferry accident in the country, 78 people killed, and
as a result of that pilots now get tested, just like
airplane pilots do, on boats for al cohol abuse.

The problemwe're having is this, that it becones
so expensive for those people to do anything because they're
nmoving from-- they're in FEVMA trailers. A FEVA trailer is
not like a notor hone. | nmean, it is as small as small can
be. People are trying to cope with where to live. There's
no place to live. And in about three nonths they're going
to take all the FEMA trailers away and these peopl e have
nowhere to go. They have nowhere to go.

Restaurants don't have waiters because they can't
find them Hotels don't have mai ds because they can't find
them But for the Mexicans comng in, nost of whom are
illegal, you wouldn't have 1/10th of what has happened in ny
ar ea.

And that stretches fromthe Texas border, because
Rita did as nmuch devastation as did Katrina, but you just

don't hear about it. It's the whole southern part of the
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state.

You know, don't you think people would have |iked
after six years to say, Look, if | should lose, let nme |ose
in ayear or let ne lose in tw years. Don't keep ne
somewhere for six years. Like right now!l had two cases
this past nonth that | had to prepare, fen-phen cases that
are 11 years old, haven't been tried.

W get reported nore to the bar association for
failure to prosecute, we get reported nore to the bar
association for failure to communi cate because you can't
find people and so you spend another bunch of time trying to
say why isn't ny case going.

Here's what's happening practically. Judge

Lenelle, | had a chem cal case before him a class action |
resol ved agai nst Marathon G| Conpany, 2,000 cases. | had
one serious, serious case left. It was going to trial |ast
week.

Judge Lenelle got the case hinself. He says, You
took the depositions of the experts. | want to see them
W took them and the defendants filed 80 mllion dollar
notions. W didn't file a one. Now, this is a chemca
pl ant expl osion that inundated nei ghborhoods. Naturally
it's African-Anerican nei ghborhoods because that's the way
they build the plants.

He took the case. He read the notions, decided
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t he Daubert i1ssues on his own and he says, |'m not dependi ng
on a magistrate. |'mgetting involved in settlenment now |
want you all to be here. People canme down. And guess what ?
The case got settled. But that was four years later. |
mean, we can't do that anynore, you know, |awers dying,
clients dying.

The judge yesterday in the Exxon case, she says,
Ckay, I'mputting four juries in a box and I'mgoing to
start trying sone of these cases. And the defendants are
scream ng, Ch, no, no, no, no, we want one at a tinme. Wy?
Because the sane thing is going to happen. You are going to
have nobody left.

The smart | awyers who don't care about clients
have all quit already in this case. Wy do you think -- you
don't think they've dismssed the cases because of the
defense or they didn't think they had a case. They're
di sm ssing these cases because they can't afford to try
t hem

Do you know what it cost to try those six Vioxx
cases so far? Those six Vioxx cases, sone of which just had
a value of 300, 500 thousand dollars, they are spending 2
and 3 mllion dollars apiece on the plaintiff's side. Sone
of themwere tried twce. Sone of themwere tried once and
then now going to have to retry themagain, that 50 mllion

dol | ar one.
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And we don't have a way -- and that's why people
have no sense of respect for |lawers or judges or anything
else. If you read the ABA journal on ny six and a half hour
flight here today because of broken planes, one of the --
because North Dakota right next to you is trying to get
sonet hi ng passed to nake judges responsible. And that's not
what the problemis. The judges are doing a good job. It's
just the litigation takes forever.

And why on a $75,000 case, why on a $75, 000 case
do you need five depositions or ten depositions of doctors
who saw sonebody -- you know, it just makes no sense. And
|"msorry I"'mgetting it off ny chest, but it just really
hurts to see people have to give up because they don't have
any noney.

Thank you.

THE COURT: Well, | want to thank you for telling
the Court what's happening in your part of the country. |
think it has to be said and I am concerned about any -- in
fact, | thought the resolution of these matters woul d be
done by the end of this year.

| think we do have to spend a lot of tine trying
to figure out an end gane and how we get these cases back,
if there are any cases to go back. However, that doesn't
mean the Defense is deprived of their defenses on any of

t hese cases.
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And certainly the problens in southern Louisiana,
M ssi ssi ppi, and Texas weigh heavily on this Court, but that
does not give the Court the right to keep the Defense from
putting forth their defenses in the appropriate nmanner. The
guestion is how do we do that efficiently.

And |I''mthankful that M. Zi merman has brought up
the idea of an end ganme commttee and remand commttee.
amplacing a call now to ny magi strate judge, Susan Nel son,
who is well versed in nmass torts and end ganmes, to see if
she can cone up and then we can get sone dates with her and
with the magi strate judge -- with the special master and
wor k on sonething on that end.

So let's take -- if there's nothing else to be
done right now, let's take a 15-mnute break while |I talk to
her. She's working on another case for ne right now So if
| can get her up so you can -- | think nost of you at | east
on the Plaintiffs' side know who she is and the Defense can
meet her and then we can set up sone dates on her cal endar
to get an end gane conmttee going. Does that sound al
right?

MR. ZI MMERVAN:.  Fi ne, Your Honor.

MR. HOEFLI CH: Thank you, Judge.

THE COURT: M. Becnel, is that --

MR. BECNEL: Whatever the Court desires.

THE COURT: We'll take a 15-m nute break.
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(Recess taken at 3:15 p.m)

(3:30 p.m)
| N OPEN COURT
THE COURT: &ood afternoon. | have with ne

Magi strate Judge Susan Richard Nel son, who is the nagistrate
on this matter, on this Baycol matter for the Court. |
pul | ed her out of her business to conme up today.

| have given her a quick summary of what | want
done, setting up a commttee for the end gane and remand and
al so accelerating the tinetable for these cases to get back
to their home jurisdictions and al so setting up an
accelerated tinetable for those cases that are left in
M nnesota so that | can try those and get those out of the
way .

If there's nothing nore, Counsel, why don't you
i ntroduce yourselves to Magi strate Judge Nel son.

MR. ZI MMERVAN: Good afternoon, Magistrate. M
nanme i s Bucky Zinmerman. |'m co-lead counsel for the PSC

MAG STRATE JUDGE NELSON: Good afternoon.

MR. LOCKRI DGE: Good afternoon, Your Honor.
Ri chard Lockridge from Lockridge, Gindal & Nauen here in
towmn. | amco-lead counsel wth M. Zinmrerman on this case.

MAG STRATE JUDGE NELSON: (Good afternoon.

MR. ARSENAULT: Ri chard Arsenault with the
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Plaintiffs' Steering Commttee.

M5. CABRASER:  (Good afternoon, Your Honor.

El i zabeth Cabraser with Lief, Cabraser in San Francisco on
the Plaintiffs' Steering Committee.

MR. HOPPER: Good afternoon, Your Honor. Randy
Hopper with Zi nmrerman Reed on behal f of the PSC.

MAG STRATE JUDGE NELSON: Good afternoon to all of
you.

MR. BECNEL: Good afternoon, Judge. Daniel Becne
from Reserve, Louisiana, about 20 mles out of the city of
New Ol eans.

M5. FLAHERTY: Yvonne Fl aherty wi th Lockridge,
Gindal & Nauen.

M5. HAUER: |'m Stacy Hauer wi th Zi mmer man Reed.

MAG STRATE JUDGE NELSON: Good afternoon.

MR. HOEFLI CH: CGood afternoon, Judge. |'m Adamr
Hoeflich fromBartlit Beck in Chicago.

M5. WEBER: CGood afternoon. |'m Susan Weber. [|I'm
with the Chicago office of Sidley Austin. Like Adam, |
represent Bayer.

MR. SIPKINS: Good afternoon, Your Honor. Peter
Sipkins with Dorsey & Wi tney for Bayer.

THE COURT: You can turn around so she can see it.

MAG STRATE JUDGE NELSON: 1've seen it for years.

MR. SIPKINS: | think Judge Nel son saw this
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initially back in the early 1990s in the early tobacco days.

THE COURT: Al right.

MAG STRATE JUDGE NELSON: Yes. It didn't work
t hen either.

MR. HOPPER: Sone things never change, Your Honor.

MR. M ZGALA: Good afternoon, Your Honor. Janes
Mzgala. |I'mwth Susan at Sidley Austin in Chicago.

MR. MAGAZI NER: Good afternoon, Your Honor. |'m
Fred Magaziner with Dechert, LLP out of Phil adel phia
representing @ axoSmthKli ne.

MAG STRATE JUDGE NELSON: Good afternoon to all of
you.

THE COURT: |Is there anything else that we need to
di scuss? If not, we'll adjourn. You will adjourn to
Magi strate Judge Nelson's --

MAG STRATE JUDGE NELSON: Wy don't you cone to
the courtroom There's bigger space there. That's on the
ninth floor, 9E.

THE COURT: Thank you.

(Court adjourned at 3:45 p.m)

* * *
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