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PROCEEDI NGS
I N OPEN COURT

THE CLERK: Miultidistrict Litigation 1431, In re:
Baycol Products. Please state your appearances for the
record.

MR. LOCKRI DGE:  Your Honor, Ri chard Lockridge here
on behal f of the PSC.

THE COURT: Good afternoon.

MR. ROTHVANN: M chael Rothmann, R-o0-t-h-ma-n-n,
on behalf of Plaintiff Edna Denpsey.

THE COURT: Good afternoon.

MR. M ZGALA: Janes M zgal a on behal f of Bayer.
Good afternoon, Your Honor.

THE COURT: Good afternoon.

MR. MAGAZI NER:  Fred Magazi ner on behal f of
A axoSm t hKl i ne.

THE COURT: Good afternoon.

MR. MAGAZI NER: Good afternoon, Your Honor.

THE COURT: You nay proceed.

MR. ROTHVANN: CGood afternoon, Your Honor. This
is a notion to conpel, as you're aware. This is our notion
to try to obtain records from d axoSm t hKl i ne.

W' re seeking records related to specific sales
representatives and detailers as to what they revi ewed, what

they were trained on, and what they pronoted and used to
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pronote Baycol to the prescribing physician, Dr. Bailey.

d axoSm t hKl i ne has objected to produci ng those
records and instead has indicated to us that we shoul d | ook
at the over 1 mllion docunents, as they indicated in their
responses, that have been produced so far.

I n di scussions with counsel they've indicated,

A axoSm thKline has indicated that they don't know -- they
haven't spoken to the detailers, their sales reps, so they
don't know exactly what records were reviewed by these
peopl e and what was produced to or shown to the doctor.

Qur contention is that, well, talk to the sales
reps, find out what they reviewed and what they nmay have
produced or used to detail Baycol, and then answer the
di scovery requests. That has not occurred.

So we believe that the training records, the
records that discuss what --

THE COURT: Can the detailers for -- is it
Dr. Bailey? Have they been identified?

MR. ROTHVANN: They have been identified and that
is why we brought our notion to quash and notion to first
deal with these witten discovery issues before we take
their deposition, because one of themis in New Jersey.

THE COURT: Right.

MR. ROTHVANN: W don't want to have to take their

deposition, find out that they have revi ewed docunents or
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that they know of docunents but they can't recall, and then
have to take another deposition and go back out there and
try to figure out what records they did review

W also don't want to show up -- especially with a
four-hour tinme imt, we don't want to show up with
t housands of docunents and say, Ckay, is this one of the
sal es representative training nmanuals that you reviewed, is
this a brochure that you may have produced or shown to
Dr. Bailey? That will take hours. And |I think for
efficiency and tine expediency that it's GSK's job to
properly answer discovery, to do that before the depositions
have proceeded.

Furt hernore, Bayer has produced di sks which have
di scussed the training that the representati ves have
undergone. There are thousands and thousands of docunents,
| spent a week going through them but obviously |ess than
the mllions of docunents that have been produced.

Even t hough they produced those docunents, they
still don't -- they don't show what the sales reps, the
specific sales representatives, what training they had,
whi ch sem nars they appeared at or were attendi ng, what
trai ning education classes they may have had, which would
help me then be able to |ocate the date of the docunent and
then put the two together.

So the docunents that have been produced so far do
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not produce that information or show that information to ne,
which puts it again in the hands of the Defendants to be
able to give ne those answers. It's in their custody.

In ternms of the personnel records, they are
rel evant to this case because in nunerous depositions of the
hi gher-ups i n managenent of GSK and Bayer they discussed the
testing that goes on, the continuous testing to nmake sure
that these sales reps know what they're tal king about when
they go out to detail Baycol.

It tal ks about the call logs for when doctors cal
and ask questions or phone records or summaries of what the
doctors and the sal es reps have di scussed regardi ng Baycol .
None of that docunentation has been produced to us and we
need those in ternms of -- we asked for them and they haven't
been produced.

This is rel evant because what they -- the sales
reps are not just going to cone in and give the doctor a
panphlet. They're going to -- the doctor may ask questions
and the sales reps are going to have to answer.

So we want to know whet her or not these sales reps
knew the risks, were testing well enough to be able to
explain the risks of Baycol, and whether or not in these
call logs and these surveys whether or not these issues were
bei ng brought up to these sales reps, which then would

provide -- put themon notice, nore so than the evidence we

LORI A. SIMPSON, RMR- CRR
(612) 664-5104




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

al ready have, that Baycol had a hi gher risk of
r habdonyol ysis than the other statins.

It goes to our causes of action regarding the
Consuner Fraud Act, our intentional torts, our negligence
and fal se advertisenent. Al these requests go to be able
to hel p us prosecute those issues.

The bonuses and incentive plan, that specifically
woul d relate toward our intentional torts. The nore the
detailers sold Baycol, the bigger their bonus, which neans
that they may have been decreasing or |essening the anount
that they were telling the physicians of the risks,
conpari ng Baycol to other statins. So that would go toward
our intentional torts.

In sum we're asking this Court to order
Defendants to identify the records and nmaterials that the
representatives reviewed in the training, their sales
training, and what they supplied to the doctors.

W ask that the personnel files be produced,
specifically but not -- and including call |ogs, phone
directories, surveys, incentive bonus docunentation, any
accommodat i ons or disciplinary docunents.

And this may go -- this may show that a doctor
coul d have been calling G axo or Bayer and saying, Your
detail er doesn't know what she's saying or he's saying.

Your detailer is saying one thing, but I know this is not
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true. So that may be rel evant.

A list of semnars and training, that would help
us try to narrow down what has been -- what they have
revi ewed and trained on.

The depositions |'ve reviewed so far from ot her
sal es reps, every one says, | don't renenber, | don't
remenber, | don't renmenber, | don't know, | don't know, |
don't know. And we need to be able to either refresh their
recol l ection, inpeach themif they say things that are
contrary to what they're saying, or confirmwhat they're
sayi ng.

If the representatives review any records prior to
deposition, we ask that the Defendants bring the records to
t he deposition just in case that they would need to be --
their recollection has to be refreshed; and if any
privileges are being sought on those docunents, we ask that
a proper privilege |og be produced.

And al so, as our notion indicates, that we have
asked that the deposition of Dr. Bailey and the
representati ves be extended so we can first -- we can finish
this dispute, which then would push back al so our -- we
woul d like to then supplenent our expert's opinions and give
the Defendants tine to respond and then us tine to take
t heir deposition.

W have conpleted all the treating physician
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depositions so far, about 10 to 12 depositions in this case.
So this would be the last thing that has to be done.

Thank you.

THE COURT: Thank you. You shoul d have schedul ed
this down in Chicago on Arlington MIIlion weekend.

MR. ROTHVANN: Next tine.

MR. MAGAZI NER: Good afternoon, Your Honor.

THE COURT: GCood afternoon. How are you, sSir?

MR. MAGAZINER: |I'mwell. Thank you, Your Honor.
"' m happy to be back in this court. It's been a while, |
t hi nk.

THE COURT: It has been.

MR. MAGAZINER: | would like to respond to
M. Rothmann's specific request, but | would first like to
put this in perspective because | think it's inportant for
Your Honor to appreciate why it is that after five years of
l[itigation one plaintiff's |lawer has decided that GSK has
not been responsive and has brought this notion to conpel
and put this in perspective of the entire five years of
[itigation.

As Your Honor knows, there have not been previous
notions. No other plaintiffs' |awers have thought that we
have been anything other than fully responsive. W have had
this one dispute here, which has now reached Your Honor.

M . Rothmann's conpl aint and the di scussions, the
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correspondence we have had, | think, manifests a failure to
even try to understand what GSK's invol venent was with
Baycol and what GSK's position is in the litigation.

The conplaint alleges all sorts of things which
are indisputably fal se, such as GSK nmanufact ured Baycol,
that GSK distributed Baycol, that it sold Baycol, that it
created Baycol, designed Baycol, tested Baycol, |abeled
Baycol , packaged Baycol, supplied Baycol.

M. Rothmann all eges GSK did everything that Bayer
did; whereas, all the | awers who have been in this
litigation since the outset know that that is conpletely
untrue. GSK had only certain involvenent here.

After Bayer had invented the Baycol nolecul e,
cerivastatin, and tested it in animals, after Bayer had
tested it in human beings, after Bayer applied for a license
to sell Baycol in the United States, after the FDA approved
Bayer's new drug application permtting Bayer to sell Baycol
in the United States, only after all those things have
happened did Bayer then contract with GSK for assistance in
pronoting Baycol .

And GSK's role in pronoting Baycol was to nake

sure that when its sal espeople went -- that was ny
Bl ackBerry, I'"'msorry -- when GSK's sal espeople were
pronoting Baycol -- or pronoting GSK's drugs to physicians,

t hey al so nentioned Baycol .
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Bayer retained the sole responsibility, if you
| ook at the co-pronotion agreenent, the sole responsibility
for making sure that everything conplied with the FDA | aw
rules and regul ations regarding the safety of the drug.
Bayer had the sole responsibility for conmunicating with the
FDA. It was Bayer's sole responsibility to wite the Bayco
| abel .

What the GSK sales reps had to do is nake sure
t hey pronoted Baycol to doctors in accordance with the
Baycol |abel and did not go off saying things that were not
part of the official FDA approved package insert or | abel.
It's because of that that in this litigation, as Your Honor
wel | knows, we have had such a very mnor role.

Your Honor may renenber about a year after the
litigation began we furnished to Your Honor and to all the
plaintiffs' |lawers involved in Baycol a copy of the
agreenent between Baycol -- between Bayer and GSK in which
it is stated that Bayer will maintain responsibility for
payi ng any judgnents, 95 percent of any judgnents, and for
any settlenments, that is, 95 percent of all settlenents.
This has basically been Bayer's litigation, as Your Honor
wel | knows.

VW now cone to M. Rothmann's request of GSK.
There is no evidence, no evidence or shred of evidence of

any kind in this case that is different fromthe evidence in
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all the other thousands of cases in which GSK and Bayer were
naned. There's no evidence that anything inproper or

i nappropri ate happened here between the GSK sal es reps and

t he doctor.

As a matter of fact, of the 133 doctors who were
deposed in Phase | under PTO 149 that have been deposed in
this last six nmonths, to ny know edge not one doctor has
testified that a GSK sales rep said anything the | east bit
i nproper, out of the ordinary, inconsistent with the | abel.

No doctor has said that and there has been no
evidence in all the depositions taken of GSK's sales reps to
date that any GSK sales rep has ever did -- ever did
anything inproper in detailing Baycol to any doctor.

M . Rot hmann now says he needs to have a whol e
raft of discovery related to these GSK sales reps, but it's
a pure fishing expedition. It serves no purpose, no
pur pose, Your Honor, other than perhaps to try to pressure
GSK into settling this rhabdo case.

And | will tell Your Honor this is one of 15 or so
rhabdo cases left. If it's going to be settled, it's going
to be because Bayer and Plaintiff agree to an anount. Bayer
has been trying to settle it. It hasn't settled yet.

M . Rot hmann apparently thinks by propoundi ng a
| ot of discovery against GSK sonehow that's going to pronote

this towards settlenent, but it will not. It's not our case
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to settle. |It's Bayer's case. |If Bayer thinks Plaintiff's
demand is fair, it wll settle. [If not, it won't.

M. Rothmann asks for all the detailing pieces,

t he pronotional pieces that the GSK sal es reps used and
wants us to tell himwhich ones a particular rep used with
this particul ar doctor.

As |'ve explained, it's in the papers and | have
explained it by tel ephone as well, we do not have w thin our
corporate know edge any way of answering that question. W
don't have any records that show which particul ar
pronotional piece a sales rep gave to a doctor. W don't
have anyone -- any officer or managi ng agent of the conpany
who woul d know t hat .

W have a bunch of approved pronotional pieces.
They are the sane approved pieces that Bayer's sales reps
used. They were all approved by the FDA. W gave themto
sales reps and we said to them you can use these with
doctors, but we have no record of whether a sales rep did or
did not use a particular pronotional piece with a doctor.

M . Rot hmann says, well, we have to go to the
sales reps and interview themand find out. That's a
conpl etely new concept of discovery as | understand it. W
as a corporation are required to answer interrogatories
about things that are within our corporate know edge, but

|"mnot famliar with any case law or rule that says we have
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to go and interview enployees to find out what they
personal | y know when we have no corporate know edge of it.

If M. Rothmann wants to find out about what sales
reps gave to doctors in the unlikely event that any of these
sal es reps renenber what they gave to a particular doctor
five, six, seven, or eight years ago, M. Rothnmann can
depose the sales reps. He can depose the doctors.

W have told himthe dates on which we produced
t he docunents that contain the pronotional pieces that we
made available to sales reps. W' ve told himthe dates so
he can track this within the PSC database. The dates on
whi ch we produced the training materials, which are
essentially the same as the Bayer training materials, he can
track those. But we have no corporate records that would
allow us to answer his question of did sales rep X give a
particul ar pronotional piece to Dr. Bailey.

M . Rothmann now wants all the personnel files,
every docunment in the conpany's files that nention these
sales reps. But for what purpose? There's no suggestion in
the record in this case that this is any different from any
ot her case.

There's no reason to believe that these sales reps
said to Dr. Bailey anything they shouldn't have, that they
deviated fromthe |abel, which is their guideline, their

bible in the words of one of the GSK's executives, in
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deci di ng what they can and cannot say to a sales rep [sic].

No reason to think they did, but M. Rothmann in a
fishing expedition says | want to see everything there is
about this rep because maybe | will discover sonething that
woul d allow nme to sonehow argue that maybe a rep said
sonmet hi ng wong to the doctor.

|"ve said if there is any evidence after you
depose the doctor that the rep said sonething inproper,
will give you a second bite at the rep, a second deposition
of that rep, and we will then go and produce materials from
our files about that rep, but let's first find out whether
there is any reason at all to suspect that a GSK sales rep
said sonething inproper to this doctor.

The position | just outlined has been good enough
for every other plaintiff's lawer in the country through
t housands and t housands of Baycol cases, but M. Rothmann
says it's not good enough for him he wants to fish around,
see what he can find about these reps, maybe find sone dirt
about these reps sonehow which will sonehow | ead to
sonmething that will be useful to him but | don't know in
what way.

W woul d ask the Court to deny his notion to
conpel. I'mhappy to turn over to M. Rothmann sonet hing he
didn't even ask for, which is the very mninmal call notes we

have fromthe sales rep.

LORI A. SIMPSON, RMR- CRR
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The other plaintiffs' |lawers have said |let us see
the call notes that the sales reps create after they visit a
doct or because maybe that will shed light on what the sales
rep said. M. Rothmann hasn't even asked for that, but I
will be happy to give that to him It's very mnimal, it
doesn't say nuch, but he can have it.

| am happy to have the reps deposed, and then if
they need to be deposed a second tine because there's sone
reason to think that there was sonething inappropriate that
happened, they will be deposed a second tine, but not just
turn over the whole corporate file, personnel files,
training files, everything in the hope that M. Rothmann
m ght find sonmething that would be of sone interest to him

THE COURT: Thank you.

MR. MAGAZI NER:  Thank you, Your Honor.

MR. LOCKRIDGE: Can | say one word, Your Honor?

THE COURT: In a few m nutes.

MR. LOCKRI DGE: Ckay.

3

M ZGALA: Thank you, Your Honor.

MR. LOCKRIDGE: Sorry. | didn't realize he was
com ng up.

MR. M ZGALA: Janes M zgal a on behal f of Bayer.

Your Honor, when | showed up today M. Lockridge
| ooked at nme and said, Janes, what are you doing here? Do

you have a dog in this fight? And | said no until

LORI A. SIMPSON, RMR- CRR
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M . Rothmann got up to speak and he kept referring to
Def endants and what he wanted from Defendants.

Your Honor, this notion, as you know, was not
directed to Bayer. It was directed to GSK. The only thing
he asked for was a certificate of conpleteness fromus and |
will represent to Your Honor that we provided that by letter
essentially on June 28th. |If the Court would Iike a copy of
this, I would be nore than happy to hand it up.

THE COURT: Pl ease.

MR. M ZGALA: On behal f of Bayer, | would
respectfully request that any relief offered with respect to
M. Rothmann's notion be limted to GSK

Thank you, Your Honor.

THE COURT: M. Lockridge.

MR. LOCKRI DGE: Very briefly, Your Honor.

The PSC does support M. Rothmann in this matter
and I would note that when counsel talks about that this is
good enough for all the other attorneys in all of these
ot her cases, the reality is, of course, that virtually al
rhabdonyol ysis cases settled. This one has not.

And on the nuscle injury cases there have been
very few of those issues cone up because, quite candidly,
the nuscle injury cases, while significant, there sinply
isn't a value in those cases to warrant notions |like this.

So | think that's one of the reasons why this is

LORI A. SIMPSON, RMR- CRR
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one of the few cases where this has cone up, but the PSC
does support M. Rot hmann.

THE COURT: Thank you.

MR. ROTHVANN: A quick reply. Thank you.

As you're aware, PTO 114 just started. W just
started case-specific discovery in May of 2006. So that is
why this issue has not cone up, and we are one of the 15 --
| guess one of the 15 rhabdo cases that are left.

Qur brief did indicate and produced evi dence based
on what the GSK and Bayer reps -- or higher-ups testified to
that GSK did distribute, did have safety -- they had joint
teans, devel opnent teans. They were required to provide
each other with adverse event know edge and | think it was,
not McC ung, but King who indicated that they did have sone
sort of role with safety.

Once GSK knew of the adverse events, they had a
duty to advise the physicians that there was an increased
ri sk of rhabdo conpared to other statins and so -- | nean,
this is just in response to what they were saying in terns
of our understanding of this case.

GSK did not have a mnor role in detailing
Dr. Bailey. They saw her three and a half tinmes per nonth
for three years. So their role was very significant in
being able to provide Dr. Bailey with the requisite

know edge regarding the risks and the safety of Baycol and
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whet her these representatives knew enough to be able to
answer the questions that these doctors -- that the doctors
provided is critical in this case.

Now, as | indicated, case specific just started in
May. There is no evidence because, |ike both counsels have
i ndi cated, nost of the rhabdo cases have settled. As |ong
as GSK tries to not hide, but not produce the requested
materials which are relevant in this case, there will be no
evi dence.

So by trying to quash or suppress our discovery,
they will be successful in making sure that we don't get
t he evidence that probably will lead to adm ssi bl e evidence
at trial. And if it was not a big issue, then why are they
fighting it so strongly if they are not scared of what's in
t hose records?

In terms of -- strike that.

THE COURT: Let ne ask you this. \Were is the
settl ement discussions with Bayer dealing with -- if this is
a rhabdo case?

MR. ROTHVANN: In April of 2006 we nmet with John
Jackson and anot her attorney from Bayer in the Chicago
office with Sidley Austin at Sidley Austin's office, and we
were there for a day and unfortunately we were unable to
resolve the case. W had decreased our demand quite

significantly. Well, | don't know if you want ne to go into
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t hat .

THE COURT: It doesn't matter whether -- Bayer
doesn't want nme to try these cases anyway, so it doesn't
matter.

MR. ROTHVANN: Bayer really did not cone off with
what they started with at the pretrial.

So one of the main things is our case is unique in
terns of nuscle damage to the urinary nuscles and the
doctors have testified that the rhabdo caused nuscle nyal gi a
of the -- which inpedes her ability to urinate, so she has
to catheter herself and Val salva's maneuver to urinate. The
doctors are indicating that it started on the day of rhabdo
and it's related. Plus the science is there to support it
because it's skeletal nuscle.

So they wanted -- we agreed to take the deposition
of the urogynecol ogist as well as the other physicians to
gi ve everyone a better picture of what was happening to
this -- to the plaintiff.

So hopefully we will be able to continue to
di scuss settlenment, but | don't think that it's fair for us
to depose a representative and a doctor, find out that we
will need to depose them again, have the expense of two
depositions when it should be done first let's finish the
witten and do the deposition at one tinme. | nean, that is

what the -- that is how typical discovery, oral and witten
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di scovery, occurs.

They did provide us wth the dates that the
di scovery was produced to the general -- to the Plaintiffs’
Steering Commttee, but they did not provide any Bates stanp
nunbers. So | don't know what records in those days that
they did produce which are relevant to these issues.

And if -- and that's basically it. | think that
t hey shoul d be conpell ed.

MR. MAGAZI NER: May | have a nonent, Your Honor?

THE COURT: Just 30 seconds. |I'min trial.

MR. MAGAZI NER:  Yes, | understand that, Your
Honor .

| have told M. Rothmann we will give himthe
Bat es nunbers, if he wants them of the training manual s and
of the pronotional pieces. Wuat we can't give himis the
answer to his question, which ones did a particular rep use
with this particular doctor, because we don't know that.
But we can show himthe Bates nunbers of the range of
pronotional materials and the range of training nanual s.

M . Rot hmann wonders why this is of such interest
to me that | have asked for oral argunent and cone out to
M nneapolis if there's not sonmething bad in these docunents.
And the answer is there are about 2 ,800 plaintiffs still
sui ng us.

So it is of interest to me when a plaintiff's
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| awyer says, wait a mnute, | want this whole range of stuff
that's never been asked for before. | don't know if

M. Rothmann is in touch with other plaintiffs' |awers, but
this is of interest to us because this would greatly expand
t he scope of discovery.

And then finally, M. Rothmann persists in not
under st andi ng sonet hing very basic that | hope Your Honor
does understand and | woul d be happy to brief this further
if you would like. The GSK reps were not permtted by |aw,
were not permtted by law to go say to Dr. Bailey we think
Baycol is nore dangerous than other statins, we think there
are additional risks, et cetera.

The GSK reps were required to tal k about those
benefits and those risks that were described in the FDA
approved package insert and nothing nore. It would have
been unlawful for GSK reps to do what M. Rot hmann hopes he
is going to prove the GSK reps didn't do.

| will stipulate that the GSK reps did not go to
Dr. Bailey and tell her of their own beliefs about the risks
i nvolved with Baycol. They did not. It would have been
unlawful for themto do that. |If that's what this discovery
is seeking, | will stipulate that they didn't do that.

THE COURT: Well, thank you for comng to visit

MR. LOCKRI DGE: Can | have 30 seconds on a
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separate issue, Your Honor, literally 30 seconds?
THE COURT: Sure.

MR. LOCKRI DGE: Your Honor, it's --

THE COURT: | haven't had a Baycol fix in a long
time.

MR. LOCKRIDGE: W'll try, then. It has been
about a year, | think, since we were back here and | think
it mght -- fromthe PSC s view, it mght be appropriate to

have a status conference sonetine in the conparatively near
future.

THE COURT: Al right. Wy don't you e-mail ny
clerk wwth sone dates that are conpatible with the
Def endants so we can get it on ny cal endar.

MR. LOCKRI DGE: Thank you.

THE COURT: The nonth of October is going to be
very difficult for me because I will be in trial, a trial
that | do not want to have interrupted. So the first part
of Novenber | ooks good for ne, | think.

MR. LOCKRIDGE: W'll talk to Katie then. Thank
you.

THE COURT: Thank you. | wll take this matter
under advi senent .

(Court adjourned at 2:00 p.m)

* * *
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|, Lori A. Sinpson, certify that the foregoing is a
correct transcript fromthe record of proceedings in the

above-entitled matter.

Certified by:

Lori A. Sinpson, RVR-CRR
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