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(I'n open court.)

THE HONORABLE JUDGE FRANK: Thank you. You
may all be seated. Welcome to beautiful Downtown St.
Paul . This is set for a status conference today, an
on-the-record status conference.

Judge Boylan and | can indicate that we nmet

with the Ilawyers this norning, as we always do, from

ei ght until the present time. | may be taking things a
bit out of order. | think we have agreed upon Septenber
21st at 8:00 a.m for the next live conference, for the

first get-together at 8:00 in the norning, and then

foll owed by the 9:15 or thereafter in court. It wil
begin in St. Paul. In part, that is coordinated with --
Judge Leary will be neeting with |awyers in the State of

M nnesota cases that afternoon, as | understand it, on
the 21st for his second status conference. So, that is
part of the reason we have set it up that way.

And then perhaps we can wait until we get to
t hat appropriate time on the agenda where we will talk
about the September 8th at 8:00 in the norning and then
some particular issues that are being teed up or put
before us for court decision at that time.

So, we can go through the agenda, unless you
have anything you want to begin with, Judge Boyl an?

Who would |ike to begin?
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MR. ZI MVERMAN: If it please the Court, Your
Honor, Charles Zimmerman for the PSC. We will go
t hrough the agenda in the order that it was submtted to
the Court. And it is the joint agenda for the status
conference of August 16th.

THE HONORABLE JUDGE FRANK: And per haps --
and why don't you just stay right there. Il will just
repeat in one mnute or |less what | said to the group of
| awyers this morning. There have been two or three
orders filed this week by the Court, two orders
i nvol ving individual Plaintiffs' requests to vacate or
reconsider the dism ssal motions. One was filed for
failure to conplete the Plaintiffs' fact sheet. One
order was filed and should be on the web before the day
is out this morning. ©One was filed yesterday. The
Ernst & Young issue was filed earlier in the week by ne.
And the issue on redactions both under the HIPAA issue
and the FDA issue will be filed before the day is out
and go up on the web. And that is just consistent with
what | noted earlier this norning.

So, go ahead, M. Zi mmer man.

MR. ZI MMERMAN: Thank you, Your Honor. The
first itemon the agenda is the status of cases filed in
t he Federal Court and transferred into the MDL. Also, |

think a subpart of that will be -- just if we can report
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to the Court briefly on the status of the consolidated
State of M nnesota proceedings, as well, it is kind of
contained within that. But, | think M. Pratt will give
the report on the status of Federal cases, and | wil
give the status of what is happening in Ramsey County.

MR. PRATT: The nunbers, Your Honor -- Tim
Pratt, Lead Counsel for Guidant -- are as follows.
There are currently 423 cases in the MDL, having been
filed here or transferred here by the Judicial Panel.
There are an additional 75 cases pending transfer that
have been caught up in tag-along notions.

| believe that in ternms of filed oppositions
to transfers, we only have two of them pending, waiting
resolution by the Judicial Panel. So, that will get us
close to 500 total cases when the final tally of cases
get transferred by the Judicial Panel. W also have 68
cases in State Court presently. Some of those are
removable and will be removed and caught up in the MDL
process.

As M. Zi mmerman nmentioned, we do have 25
State Court cases here in M nnesota that have been
consol i dated before Judge WIlIliam Leary. W had our
first hearing in front of Judge Leary just two days ago
t his past Monday.

We are to neet and confer with the Plaintiffs
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in that matter. We have been urging the coordi nation of
the State Court consolidated proceedings with what has
happened here in the Federal MDL, and we hope that gets
acconpl i shed. But, we are in the very early stages of
di scussions with the Plaintiffs in that M nnesota
consolidated proceeding. And we think things will work
well, and we will keep the Court advised on how they are
proceedi ng.

THE HONORABLE JUDGE FRANK: Thank you.

MR. ZI MMERMAN: W th regard to the State of
M nnesota cases, the consolidation order that was issued
by the Supreme Court, | also notice Gale Pearson is here
who | think is interimliaison counsel subject to
approval by the judge, which I am sure will be
forthcom ng. | don't know, Gale, if you want to provide
anynmore information to the Court on the 25 cases in the
Ramsey County consolidation?

MS. PEARSON: | think you are doing fine.

MR. ZI MVMERMAN:  Appreciate that. Do | get a
gold star?

MS. PEARSON: Wel |, yeah. Il will get ny kids
to bring their stars next tinme.

MR. ZI MVMERMAN:  Appreciate that. Unl ess the
Court has any questions about what transpired in the

State proceedings, we will nmove to the next item on the
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agenda.

THE HONORABLE JUDGE FRANK: Al'l right.

MR. ZI MMERMAN: Which is the representative
trial process update.

| think, Your Honor, that process is running
very smoothly wi thout giving you all of the nitty-gritty
about all of the nmeetings and all the wi nnowi ng process.
We are working cooperatively to narrow that field as
ordered by the Court.

We have nmet, and we have done one round of
cuts. We have another round set for, | think,

Sept ember - -

MR. PRATT: 7.

MR. Z| MVERMAN: -- 7. And we are working out
some discovery issues with regard to the adding of those
cases. | don't think we have any issues for the Court
on it. It is really nmore of an update on where we are.
And | think we are happy to report that the process is
movi ng smoot hly and cooperatively.

| expect we will have sone issues before the
Court on certain discovery with regard to the cases as
they get a little nmore narrow, because now as we npve
into the next phase there is some nore discovery that is
going to take place, formal discovery of each of those

cases. But, we don't have that issue joined, as yet,
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and we are still discussing.

THE HONORABLE JUDGE FRANK: The only
observation | would make about that, more for the
benefit of the |Iawyers who were not in the meeting this
morning, is that | would characterize the meeting as
simply confirmng that the March trial date, to begin
trying these cases -- | nean, the phrase has been used,
but we haven't really defined that phrase yet as back to
back, six cases; that is, the schedule, essentially, is
in place and the deadlines, at |east at this time,
peopl e are operating within them

So, probably enough said.

M. Pratt?

MR. PRATT: Yes, M. Zimmerman is correct in
terms of where we stand in the process. W are on pace
to cut the 20 bell wethers down to six on Septenber 7.

We are conducting what | call phase two
di scovery in those 20 cases. We are taking depositions
of physicians. W have a bit of a dispute that we are
trying to resolve over the recent scope of depositions
of sales representatives within those cases. And |
think we are working to together to tweak the process to
make it easier on all parties still to acconplish the
goal of getting down to the six representative trial, or

bel |l wet her trial candi dates from September 7th.
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If an issue pops up that we need quick

judicial resolution, | believe we know the phone nunbers
of Your Honors, and we will be able to get them
resol ved. But, it is actually nmoving as M. Zi mmer man

said, fairly smoothly.

MR. ZI MVMERMAN: The next item, Your Honor, is
the objections to Plaintiffs' third-party discovery. A
and this is a Defendant issue and | will let the
Def endant take the lead on this one.

THE HONORABLE JUDGE FRANK: Unrelated to
t hat, before M. Pratt begins, if one or nore |awyers
are out in the audience saying: Well, the agenda for
today's neeting was not -- because Lowell, we had sone
i ssues where we were not entirely convinced that an
agenda was popped up there.

THE CLERK: It was popped up, | think, this
mor ni ng, Judge.

THE HONORABLE JUDGE FRANK: Because there
were some issues, and so it is an exanple of, hopefully,
of none of the things to follow.

And unlike |last nmonth, it wasn't on for a
variety of reasons that | prom se you no one here is
interested in with a technol ogical snafu, so to speak.
But, hopefully that won't repeat itself next month,

because we promse to get it up. And | wouldn't cal
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proper notice the morning of the scheduling conference
to roll it up on the website. So, M. Pratt?

MR. PRATT: Thank you, Your Honor. On the
objections to the third-party discovery Plaintiffs
assert, this is an issue | raised at the | ast
conference. It is really, as things are devel oping, up
for a report, presently, as opposed to judicial
resol ution.

The Plaintiffs have served, | believe, 21
third-party subpoenas. We have been in discussions with
t hem about the number of third-party subpoenas they
served, as well as the scope of those individual
subpoenas.

We will continue discussions with themin
hopes to resolve as much as we can to perhaps renmove
fromthe table certain third-party subpoenas that have
been worked out or are in the process of being worked
out . | think that the thought is that we will provide
after those discussions, perhaps, a letter brief to the
Court that focuses the Court's attention on the
i ndi vi dual issues that we need resol ution on.

The Plaintiff then will have an opportunity
to respond to that, and that can be taken up at a
tel ephone conference or maybe resol ved wi t hout need for

further discussion.
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Agai n, the hope and goal is to try to resolve
them satisfactorily wi thout getting the Court involved,
but if that fails, we will let the Court know by letter
brief.

THE HONORABLE MAGI STRATE JUDGE BOYLAN: The
only thing that | was going to say about letter briefs
is that | think it puts the law clerks -- they start to
trembl e when they hear the termletter brief, because
they are afraid something is going to get |ost between
the cracks, and they want to make sure that whatever is
served by brief, by informal letter brief, that it is
served both not only on the Court, but also that the | aw
clerks get a copy of whatever you are serving. So, if
you would just make sure, | think we tal ked about that
before, it is important to them  And it is inmportant to
us that they get a copy.

THE HONORABLE JUDGE FRANK: And | think here
m ght be the sinple resolution. W have put a different

protocol in place so we can expedite things. And Ms.

Gernon, why don't you, if | msstate something -- we
tal k about this -- | think whether it is this item or
the next item where we say: Well, let's make sure the

Judge has everything that we have submtted over time,
whet her it was an informal agenda itemor a letter brief

t hat came in. | think, for exanple, whether it is item
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3 or 4in the agenda today, if you were to say, we are
going to call a motion and notice of nmotion and attach
to it everything, just to make sure everything is in one
pl ace. Here is a letter brief we filed three weeks ago,
that is Attachment A. And here is the new document we
have got com ng in. | think that will solve it.

I n other words, that way -- part of it is the
deficiency in the ECF system nationwi de that that is a
triggering event, this notion. So, | think even if it
is a one-page notice of motion nmotion, but those are
identified, whether they have been previously filed or
not, | think that actually will solve the problem
globally, really.

MR. PRATT: The whol e process makes us
trenmble, too, because the last thing we want to do is
of fend the Judge's Law Clerk, of all people on the
pl anet .

THE HONORABLE MAGI STRATE JUDGE BOYLAN:

t hi nk you have your priorities right on that.

MR. PRATT: | think we have | earned | essons
fromthis. | think things did slip and it was our
fault, truly. So, | think we now have a systemin place

where we know who needs to get what and how we can sort
of congregate things so we can have easy access to them

When that fails, | think the law clerk has ny
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phone number .

THE HONORABLE JUDGE FRANK: Well, in
fairness, when we called either side of the aisle, we
have al ways got a pronmpt response. W have al ways been
able to get it resolved. But, | think the triggering
event of the nmotion will, that will -- it doesn't have
to really affect the content of everything or the
agreement we have on how it is going to be submtted,
but that gives us a way to organize, well, here is what
they want us to review, whether it was filed a month ago
or it was filed contenporaneous with the motion. Al
right?

MR. PRATT: Preci sely.

THE HONORABLE JUDGE FRANK: Al'l right?

MR. ZI MVERMAN: Your Honor, the next itemis
a Plaintiff issue which is the update of Plaintiffs’

di scovery letter brief of July 21st. | believe we had a
di scussi on about that.

Seth, do you want to bring us up-to-date on
where we are on that?

MR. LESSER: On July 21st, Plaintiffs
subm tted what, in essence, was an omni bus di scovery
| etter highlighting issues, highlighting specific
i ssues, highlighting general issues regarding discovery

di sput es.




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

17

And then subsequently on the tel ephonic
conference call two weeks ago or so the Court ordered
the parties to neet and confer yet again, and we did.
And wi thout going item by item through the list or the
-- | could do so, but most of the issues or many of the
i ssues, particularly the specific disputes between the
two sides, we have either successfully worked out or we
are in the process of doing so.

For example, there was an issue about the
propriety of a subpoena on Boston Scientific. The
parties have agreed that Boston Scientific and Gui dant
will, particularly since Guidant is now -- Boston
Scientific is now being named in individual conplaints
every day, that the objection that they are not in this
MDL will be reconsidered. There was an issue about, for
exanpl e, adverse event summaries, whereby what have been
produced to the Plaintiffs appear to differ from what we
obtai ned form other sources.

And it turns out that what was produced was
apparently inconmplete. And we are going to get a
conmpl ete reproduction of the adverse event summries on
the 1861 devices. So, those are what are called
interstitial issues, and | think we are working very
well at resolving any of those issues.

The more significant issues, which are still
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open, involve particularly the discovery of back-up and
or e-mail server files, electronic materials that the
Def endants have, which have not yet been searched. And
the parties to sonme degree on this have apparently
reached a | oggerhead, which is that the Plaintiffs
believe it is important that these electronic back-up
tapes and or e-mail servers be searched, because

needl ess to say, that is where it is very likely there
is relevant information. And Defendants have taken the
position that it is going to be too burdensone.

And in chambers earlier today we have worked
out a schedule whereby this will all be -- | don't think
the dates need to be repeated -- but, in essence, this
will all be submtted and be heard, so that there is no
further agreement, but | doubt there will be, at the
next status conference in Septenber.

THE HONORABLE JUDGE FRANK: Septenber 8th at

8:00 a.m ?

MR. LESSER: No, this would be the in-person
status conference on the 21st. And there will be a
briefing schedule and that will then be up to the Court

to review.
THE HONORABLE JUDGE FRANK: Ri ght .
MR. LESSER: Another issue which may be

comng to the floor, which was addressed in the July
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21st letter has to do with privilege assertions. And
the parties are still discussing the scope of those from
Plaintiffs' perspective. W believe that we are seeing
privilege assertions that we don't agree with. \hether
or not this will quickly come to the Court, we don't
know.

And the last issue the Plaintiffs have raised
in this respect is the issue of conpl eteness and when
the 1861, which is where we have been focused for the
representative trials come March, when that production
will be conplete.

And what we have undertaken to do on the
Plaintiffs' side is to prioritize custodians,

i ndi vidual s whose files have not been searched as yet,
to move that process along. Additionally, the

di scussi on about the back-up tapes, the e-mail service
and the like is related to that. And | suspect we wil
have further discussions on that as we go forward.

But, since this is a question that we do get
asked on the Plaintiff's Steering Commttee all of the
time, where is the discovery, when will it be conpl eted,
how is the trial prep going, we thought it important to
raise with the Court now to make sure that in the nonths
bet ween now and March that we do, eventually, reach

cl osure.
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Wt hout going into all of the details, |
think that pretty much covers the discovery letter of
July 21st and the present status of discovery, unless
t he Court has any questions.

THE HONORABLE JUDGE FRANK: No questions.

MR. CARPENTER: Your Honors, Andrew Carpenter

f or Defendants.

What M. Lesser said is correct, we have h
some very productive neet and confers, both Friday and
yesterday. We either got a |lot of these issues
resolved, or we are in the process of getting them
resol ved.

| do want to make a correction on the reco
of something that we put in our July 28th letter
responding to Plaintiff's July 21st omni bus letter on
t he di scovery issues. There was an issue in which
Plaintiffs had requested several event summaries be
produced. We believe they had been produced and

represented they had been produced July 14th.

ad

rd

Plaintiffs sent another letter subsequently

saying, we don't think so. \Where are they? W | ooked

again. They weren't. W promptly produced them August

4t h, so our information that we had, although we
doubl e-checked it, did turn out to be inaccurate. And

want to correct that on the record and make sure that

i's
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absolutely right. Honest m stake. We will try to
m nim ze those.

| think nuch of what M. Lesser said is
accurate. We are working on various issues. W are
obvi ously not going to probably have much agreement on
t he back-up tape issue. By Monday the 21st, we are
going to see if we can be in a position where we can | og
what back-up tapes we have avail abl e.

If that is a problem we will get that to the
Court's attention as soon as possi ble before that date.
We may have some disputes on privilege issues.
Plaintiffs identified about 247 different documents for
whi ch they had specific privilege questions. W took
t hose back, | ooked at each one of them reconsidered
t hem, changed our position on some of them said on nost
of the others, we think our position is correct, and
sent Plaintiffs a document-by-document letter that
outlines what our position is on each one of those.

So, we are just waiting for Plaintiffs to
take a | ook at that and see where they are. And if
necessary, we will see where we go from there.

On the conpl eteness issue, we are still
working with Plaintiffs' counsel. We are happy to
prioritize who they want prioritized and we are here to

get whatever input they want on who needs to be | ooked
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at first, and we're happy to cooperate on that. Thank
you.

MR. Z| MVERMAN: Unl ess there are any
guestions, Your Honor, the next itemis the deposition
I ssues. | am going to ask first for Richard Arsenault
to report on where we are with the deposition program,
what has been conmpl eted, what has been noticed what's
been done and see where we go with a response on that.

MR. ARSENAULT: Good nmorni ng, Your Honor,
Rich Arsenault, Lead Counsel Comm ttee. Thus far, there
have been seven individual depositions taken by the
Plaintiffs in the MDL. There have been five 30(b)6
depositions taken.

We currently have five depositions schedul ed
as we speak. There is a deposition being taken now with
Keith Johnson, who is the Director of Reliability,

Engi neering and Devi ce Anal ysis. We have nine
depositions that we are in the process of scheduling and
wor ki ng out dates with regard to those.

As M. Pratt indicated a little earlier with
regard to the third-party subpoenas, there have been 25
of those that have been served. They are in various
stages of either objections or productions of those
various documents.

Wth regard to the representative tri al
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selection process, the Defendants to date have noticed
39 Plaintiff depositions and those have been taken.
They have noticed nine fact w tness depositions
associ ated with this | atest group, the narrowed group of
20. There are nine physician depositions that have been
noticed by the Defendants. And the Plaintiffs have
noted 41 sales representative depositions.

So, that is essentially the status of the
depositions.

THE HONORABLE JUDGE FRANK: Thank you.

MR. PRATT: W do have -- by the way, M.
Arsenault, | believe, is correct. | don't have the
precise numbers in front of ne. | think that pretty

much tracks where we are in ternms of the process. One
of the issues that | wanted to bring to the Court's
attention, at least to report, is some disputes we are
having with the Plaintiffs' Steering Commttee with
respect to depositions that are noticed, agreed to, and
at the last m nute postponed because of some document
I ssues.

We have had one instance recently involving
Dal e DeVries in which we were, the nmorning of the
deposition, ready to proceed with it. And they
announced they weren't ready to conplete the deposition.

They took five hours, reserving two hours for another
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time.
We are working with the Plaintiffs' Lead

Counsel Commttee very closely to mnim ze those kinds

of things from happening and creating a disruption in ny

client's business and for the individuals who are going

to be deposed. We are trying to work out a system so
t hat they get the documents they need to be allowed to
take a conmpl ete deposition of the witness that we have
produced, and that they will allow us to do our direct
exam nati on and sort of be done with that w tness for
pur poses of the MDL.

Those di scussions are ongoi ng, conplicated

the fact that we do have docunment issues that are

by

unresol ved. But, it is, fromnmy standpoint, something
we need to try to work out | for the convenience of the
parties.

And if the system operates appropriately,
think it is nice to know that we have conpl eted the
depositions in anticipation of the March 2007 trials.
The nore that remain open, | think the greater the
uncertainty that is brought to the process.

So, like on all matters, we are worKking
cooperatively with the Plaintiffs' Lead Counsel
Commttee to try to mnim ze those events from

happeni ng.
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We hope to work out a protocol anong
ourselves that they get what they want in advance of the
depositions, so that we can take a conplete deposition.
And we then are assured that a witness being produced
has been produced one time and one tinme only.

We do, by the way, with respect to
depositions, have one other issue that came up at the
M nnesota coordi nated proceedings this past Monday. W
are working with the M nnesota State Plaintiff |awyers
on a protocol that allows not just for cross noticing
whi ch we have been doing right along, but ensures their
participation in the process.

We are meeting and conferring with them
probably in the next ten days to two weeks. We can see
if we can work things out with Ms. Pearson and her
col l eagues in the State Court in hopes of working out a
system where we don't have to produce witnesses two
times. So, that is also in play as a deposition issue
here in the MDL.

THE HONORABLE JUDGE FRANK: Thank you.

MR. ARSENAULT: Your Honors, very briefly
with regard to the Dale DeVries issue, we addressed that
in chambers nmonents ago. This is an inportant deponent
whose documents we thought were conpletely produced in

April. The deposition moved forward in August. And
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days before the deposition -- and we are sensitive to
the issues associated with producing documents and the
difficulties associated with that. Havi ng said that, we
have our issues, and when we are prepared to take a
deposition and docunents are produced at the | ast

m nute, it creates an issue for us. Do we cancel the
deposition?

MR. ARSENAULT: Your Honors, when faced with
t hat issue, we have several options, obviously. One, we
are going to try to seek intervention fromthe Court and
seek gui dance. If it continues, what we tried to --
first of all, we tried to address it on a
deponent - by- deponent basis.

We meet on our side first and deci de what we
can do to sal vage that date and what can be of the | east
amount of inconvenience to defense counsel and to the
witness. And we tried to do that on a case-by-case
basi s.

More often than not, what we have tried to do
is proceed with the deposition and try to allocate a
certain amount of time based on the documents that have
come in at the last nmoment through no fault of ours, not
necessarily through any fault of Defendants, but the
issue is when docunents conme in at the |last mnute, it

is an issue for us. W are trying to deal with it. W
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are trying to cooperate with the Defendants. And we
have come up on several occasions with the protocol of
reserving a nmodest amount of time that would give us an
opportunity to exam ne the witness, if necessary, on the
docunents that are produced right before the deposition.

THE HONORABLE JUDGE FRANK: Okay, thank you.

MR. ZI MVERMAN: | believe that concl udes the
deposition issue update.

And next we nove to Defendant case profile
forms. | am happy to report that there is no issue on
t he agenda of Plaintiff profile forms, which had been a
subj ect of much debate and discussion in previous
heari ngs.

That one has been noving snmoothly, and |
think for the nmost part mpst of those issues have now
been resol ved. It was a Hercul ean effort to get
ourselves on track, but we have gotten on track and
t hose i ssues have for the nost part been resol ved and
have di ssi pat ed.

We have a Defendant profile form now, and I
beli eve a proposed order has been submtted to Your
Honor on the effective dates and starting dates for
that, is that correct? Have they all been submtted.

THE HONORABLE JUDGE FRANK: | don't think so.

MR. ZI MVERMAN: It says proposed order "to
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be" submtted.

THE HONORABLE JUDGE FRANK: Cl ose enough,
good enough for government work, as they say.

MR. ZI MMERMAN: Yeah, close enough. At any
rate, | think the issue has to do with when the start
date and when the conpletion date for these forms from
t he Defendants, the information we need fromthem will
be commenced and will be conpl eted.

So, we are reporting to the Court, watch for
an order. It will be com ng.

Any issues on those fact sheets?

MR. PRATT: | think we have an agreed order
on it with respect to that, so I don't think there is an
i ssue on the Defendant's fact sheets. On the
Plaintiffs' fact sheets, | was sort of proud we didn't
have them on the agenda, but that is not to say there is
not an issue. We do still have 59 cases in which
Plaintiff fact sheets have not been timely submtted.

So, we are still going to have to deal with it. | just
drew weary of adding it every nmonth. | thought we took
it off and now M. Zi mmerman brought it back on the

t abl e.

THE HONORABLE JUDGE FRANK: And since you've
brought it up, | think a review of the two orders,

because the deci sions were not the same in these two
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facts sheets, because of the way in which they were
filled out. | think it may give a little glimpse to

ot her fol ks out there of some of the, one, the
differences of what is likely to occur, depending on how
they were filled out, when they were filled out, and the
consequences of not doing it.

So, like |I said, when we began, the Harvey
case was filed yesterday, the Darose case this morning,
so they will probably both be on the website before the
day is out if they are not already.

MR. ZI MVMERMAN: | believe that concl udes the
formal agenda, Your Honor, except for the next status
conference which we have now put on the record, and the
di scovery conference which | believe is now set for
September 8th at 8:00.

THE HONORABLE JUDGE FRANK: 8:00 a.m .

MR. ZI MMERMAN: So, just for the record, the
Court's status conference is September 21st with the

8:00 in counsel

THE HONORABLE JUDGE FRANK: Here in St. Paul.

MR. ZI MVERMAN: Meeting in St. Paul. And in
this courtroom Courtroom 3, | believe it is, at 9:15 on
Sept ember 21st.

And then the call-in discovery conference

will be at 8:00 a.m on September 8th. So, Your Honors,
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t hat concludes the formal agenda.

If there is anything else, we are here to
respond to questions or concerns.

THE HONORABLE JUDGE FRANK: | don't have
anyt hi ng. | know Judge Boyl an does. But, before we go
to Judge Boylan, if that is agreeable with him are
t here any other counsel here that want to be heard or
inquire of the Court or place anything on the record
t hat have not been heard thus far today?

MR. BECNEL: One thing, Your Honor, Dani el
Becnel. Since we are going to be in St. Paul, is it
fair to say if | have Judge Magnuson on the Viagra
matter schedul ed about 11:00 that that would give you
all enough time to handl e your agendas?

THE HONORABLE JUDGE FRANK: It will. It
will.

THE HONORABLE MAGI STRATE JUDGE BOYLAN: It
should for the mpst part.

THE HONORABLE JUDGE FRANK: Judge Boyl an?

MR. BECNEL: And Judge Boyl an, also, | know
you act as kind of a liaison between both of the courts.
| notice that usually what we do is do Medtronics the
day after. But, | notice that that is a Jew sh holiday,
starting at sun down, | think, Roshashana. And | am

sure with Viagra, we won't be an hour or two there,
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al so. If it would suit your fancy and Judge Rosenbaum,
if need be, that maybe we could do that one over in
M nnesota (SIC) at 3:00. Can we do that?

THE HONORABLE MAGI STRATE JUDGE BOYLAN: I
have the Medtronic MDL on ny internal calendar for 9:00
cl ock that norning, again. But | think what we are
going to do is probably nove that in |light of the fact
that | know that now Guidant is going to be schedul ed
for 8:00 and 9:15 in-court proceedings. | believe the
State Court proceeding is at one?

MR. PRATT: 1: 30.

THE HONORABLE MAGI STRATE JUDGE BOYLAN: 1:30.

So, to the extent there is a need for an MDL meeting in
Medtronic, | amwlling to do it that same day. And
what happens -- what we need to do is, |I will wait and
talk with counsel on the MDL matter and set a time that
is convenient to everyone, given all of your other
responsibilities, both in Viagra, as well as the State
Court Guidant matter, and the proceedi ngs before Judge

Frank in this matter.

MR. BECNEL: | just wanted to bring those up.

It is so hard getting back and forth right now with
pl anes.
THE HONORABLE MAGI STRATE JUDGE BOYLAN: And

am gl ad you rem nded me about the holiday that evening,
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because that may have an inmpact on a nunber of people
and we want to be open to those concerns, as well.
THE HONORABLE JUDGE FRANK: | think M. Pratt

or someone has suggested you all have your private jet

sitting down here in the airport. Don't you?

MR. HOPPER: | think M. Pratt should fly us
all in on a private jet, Your Honor, right here to St.
Paul .

MR. BECNEL: Hi s partner just got the MDL in
Bausch & Lomb sent to South Carolina. | just made a
proposal to M. Pratt that they charter the jet, stop in
Loui si ana, pick us up to get to South Carolina, because
ot her than that we have got to go through Atlanta, which
is |like going through Beirut, Lebanon right now.

THE HONORABLE JUDGE FRANK: M. Price?

MR. PRI CE: To nmy knowl edge, Your Honor, that
is the first time that I am aware of that a Jew sh
hol i day and Vi agra have been | i nked.

MR. HOPPER: Well, as Judge Magnuson says,
Your Honor, he is leaving all of those sidebar
conversations al one.

THE HONORABLE MAGI STRATE JUDGE BOYLAN: That
is off the record.

Does anybody el se have anything? Because |

wanted to say something about the settlement conference
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t hat we have schedul ed for September 11th. Through ny
fault, alone, an order was issued yesterday that was
really my standard order that | send out in nost
settlement matters. And it was sent out, as | say it
was nmy fault, because ny judicial assistant asked ne
about whet her or not | was making nmyself avail able for
the entire day. | said | was. And she said she was
going to send out a notice. And | didn't realize that
the notice that she filed was going to be the usual
schedul ing order that | have.

So, what | would like to do is tell folks at
| east what my thoughts were, given what | hoped to

acconplish on September 11th. Here is what | am

orderi ng. | am going to order that the Defendant
appear -- and M. Pratt, | amgoing to ask that you
appear personally and with one additional person. | am

hopi ng that is going to be an in-house attorney.

| am going to order M. Zimerman -- you are
the person | am going to ask to be here on behalf of the
Plaintiffs, and | would |like you to choose one of your

col |l eagues to acconpany you to the settlement on

September 11th. | want to limt it to two persons per
si de. | don't want you to bring any paral egals. I
don't want any judicial assistants. | want four people

in total, two fromPlaintiff, two from the Defendant.
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| want all four people to understand that we
are going to start at nine o'clock a.m. and | don't
want anyone to tell nme they have problems |eaving early
because they have got sonme transportation matters that
t hey have to attend to, a plane ticket at 5:00 or a
pl ane ticket at 7:00 or 9:00, or m dnight for that
mat t er .

| want to have the entire day and evening
devoted to visiting with ne. So, whether we use it al
or not, | just don't want to cut it short because
someone has to run out the airport. | just wanted to
tell you what ny thoughts were.

And then finally, before we |eave today, what
| would like to do is visit just for five mnutes with
M. Zimmerman and M. Pratt in ny chanbers so that you
have sone idea as to what ny expectations will be when |
see you on Septenber 11th. Okay?

THE HONORABLE JUDGE FRANK: And just before

we go - -

(Di scussion off the record.)

THE HONORABLE MAGI STRATE JUDGE BOYLAN: I
will say this, Judge Frank just rem nded ne that it

m ght be inportant, given the fact that other people are
here, and they won't be there on September 11th, that

anything that takes place on September 11th, | consider
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confidenti al,

and | consider confidential in that | do

not pass that information on to Judge Frank.

THE HONORABLE JUDGE FRANK: That is right.

THE HONORABLE MAGI STRATE JUDGE BOYLAN: Wth
t hat understanding, | will put that on the record, so
that you will know that is at |east one of the -- that
is rule nunber one.

So, | just wanted to assure everyone that
that indeed is the case. Okay?

ALL COUNSEL.: Okay.

THE HONORABLE JUDGE FRANK: Al'l right. Thank
you all for comng. W are adjourned. Thank you.

(Adj our nment .)
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Jeanne M Anderson, RMR-RPR
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