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(I'n open Court.)

THE HONORABLE JUDGE FRANK: You may be
seated. Apparently we didn't pay our heating bill or
somet hing, so they turned off the heat.

| would |ike to wel come everybody to
beauti ful Downtown St. Paul. It may not be on the radar
screen of every |awyer or other individual in the
courtroom It is, | think, on the radar screen of the
| awyers at counsel table. But, as we get closer to the
trials in this matter, in large part, to expedite and
not del ay deadli nes and nove things along, the website
wi Il show kind of some modified procedures we put in
pl ace, nothing from our point of view terribly unusual,
on getting letter briefs or notions in. And then with
t he agreement of the Court, either to do an i mmedi ate
turnaround written order, or to make rulings off the
Bench in anticipation of a hearing |Iike today based upon
the subm ssions that were made over the |ast couple of
weeks. And so, | am going to begin the hearing.

And | hadn't told the lawyers in the room
that were with Judge Boylan and nyself earlier this
mor ni ng what those rulings were. But, my intent before
we go down the agenda is to go ahead and read into the
record in summary form a decision on a number of

outstandi ng i ssues that have arisen, and some need
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i medi ate attention fromthe Court in the interest of
all of the parties. What | would then envision, | would
go ahead and make these rulings by reading it into the
record so there is an available transcript if any one is
SO interested.

| will then ask if there is any request for
clarification, which is not tantamount to asking for
additi onal argument on the cases and whether there
should be some i nmedi ate, but inmmediate not as in during
this hearing, request for reconsideration by the Court,
because there's a couple of these issues that need
i mmedi ate turnaround time, whether it is today,
tomorrow, because there are things comng down the pike,

so to speak.

So, | will go ahead. | have approxi mately,
probably, five m nutes. Il will take it slow. And t hen
| will put this into the record, because we kind of

prepared it consistent with a procedural outline to do
this, in fairness of tinme.

Before the Court, then, for the record, there
are, at |east that we are aware of, at |east four issues
t hat have been raised in the letter briefs that were
filed March 29th of this year. And to the extent it is
rel evant, those are docket numbers 1400 and 1402.

And then there is one notion relating to what
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| will refer to as Defendant Fact Sheets. Agai n, for
the record, those are docket nunmbers 998 and 1338.

First, in response to the Plaintiffs'
assertion that Guidant has untimely produced documents
in Duron, to the extent that Guidant has not produced
all of the documents in Duron, | will direct that they
do so by April 9th, absent stipulation of the parties,
because we tal ked about some rolling discovery
i ssues this morning.

Wth respect to the documents in the other
bel | wet her trials, those discovery cut-off dates
initially were announced in Pretrial Order 31. And the
parties, as we discussed this nmorning, may agree to sonme
slight changes in those dates. One characterization was
rolling -- some rolling dates, and | am confident in
light of the relationships the parties have and our
di scussions this morning, that there are going to be
some changes, nostly by agreement, to those -- some of
t hose dates. And actually, those changes make sense to
the Court, as well.

Plaintiffs have requested that Gui dant be
precluded from using any of the docunents related to
Duron produced after March 7, 2007 in their briefing,
which is the due date of Plaintiffs' expert reports in

the case. That nmotion is denied by the Court.
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| do reserve the right to exclude evidence at
trial, as nmost of us do in any trial, depending on the
nature of the documents, the inmpact of the exclusion to
each party, and whether Guidant's experts used such
documents in their reports that were either not
di scl osed, or untinely disclosed. And |I assune that if
there is an issue there in light of the Court's ruling,
that that will be raised appropriately at the pretrial
of the matter, if it doesn't come up beforehand because
of some critical piece of discovery.

And so it is clear, that to the extent the
motion is to exclude the use of any documents related to
Duron produced after March 7th, that is respectfully
deni ed; but, reserving the right, as | have outlined,
dependi ng on where we are at, if that remains an issue
on how critical something is and how it was used or wil
be used.

Second, with respect to the deposition of Dr.
Jewel | . Guidant, | direct, shall take his deposition in
London at a nutually agreeable time to the parties, and
Dr. Jewell, provided that the Plaintiffs pay for
Gui dant's airfare consistent with their prior offer that
was described in the letters that | received.

Third, that Guidant has acknow edged its

responsibility to post documents in the repository and




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

10

it has been represented -- and this came up this
morning, so it is kind of an add-on -- well, that is not
fair to the parties. It was brought to our attention

before this nmorning, but we discussed it at the
conference this norning. It has been represented that
all bellwether documents have been posted. And the
Court will direct that Guidant continue to post
docunents as required by the parties' agreement. And
there was some downtime on some documents this |ast week
on our website that is unrelated to this issue, because
one of our individuals who posts such docunments were
gone.

Wth respect to the Deposition of Dr. Hauser,
who | will describe at least at this time as a
third-party witness, Guidant's request and Plaintiffs’
response on this issue both assume, at |east from where
| see it, that the Court will automatically allow Dr.
Hauser's testinonial deposition be admtted at trial.
And | define testinonial -- there's different words for
it -- as a trial deposition prepared that way, as
opposed to a discovery deposition. That assunption is
not a foregone concl usion by any means.

In my experience, parties either prepare for
a discovery deposition, or they prepare for a

testinmonial or trial deposition, because they are two
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very different creatures. And the |lawyers behave
differently in terms of, if not the questions they ask,
t he objections they make and the scope of the

exam nation. So, my view today is this, absent an
agreement between the parties that allows themto
mutual ly prepare for a testinonial deposition, and it
doesn't appear that there is such an agreement, a
deposition normally proceeds as a discovery deposition,
not a trial deposition.

And | actually suggest that Plaintiffs'
concede this point when they state that they have
subpoenaed him for a, quote, "deposition as a
third-party fact witness." But then, the letter that |
received states that such testinony can be used for
numer ous purposes, including presentation at trial.

Whet her they should be used for trial is for
me to decide at some |ater date. And | would not make
t hat decision at this time until | saw the contents of
t he deposition and the reason why Dr. Hauser is
unavail abl e or uncooperative or otherw se why the
deposition should be used in lieu of his testinmny. And
that may be left for another day.

So, where does that |eave us today with
respect to the upcom ng Deposition of Dr. Hauser?

Plaintiffs and Gui dant are instructed to agree in
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consultation with him-- apparently they already have,
to atime to take a deposition that | will characterize
as a discovery deposition. | n advance of that
deposition, | expect the parties if they haven't

al ready, to exchange any additional discovery to the
extent it is relevant to the deposition, itself, that

relates to Dr. Hauser.

The parties may, however, if they wi sh, agree
to -- this deposition will be a testinonial deposition
| f they do not, the Court will already reserve the

right, as it does in every case, to entertain notions at
the time of trial if it is requested that it be used in
lieu of his testinmony, to exclude his testinony as a
trial deposition in lieu of live testinmny dependi ng on
the circunstances.

| guess what that means in a nutshell,
assume this deposition is going to be essentially a
di scovery deposition unless the parties agree otherwi se,
because | am not setting up a two-tier, absent agreement
of the parties, discovery deposition, then a trial
deposi tion. If the parties decide to agree to that, so
be it.

Wth respect to the Defendant Fact Sheets,
t hen, the dispute, as | understand it, centers around

whet her there are certain Plaintiff Fact Sheets that are
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substantially conplete, which would then trigger
Gui dant's obligation to produce certain Defendant Fact
Sheet s.

At this time, today, | am going to
respectfully deny Plaintiffs' motion to conmpel and
Gui dant's request for a stay from production of
Def endant Fact Sheets until after the bellwether trials
are conpleted; that is granted. I n other words, they

requested, but there is going to be a quid pro quo,

here.

Il will grant Guidant's request for the stay
fromthe production of Defendant Fact Sheets until after
t hese bell wether trials are conpl eted. However, in

addition to the stay, the Court also stays the filing by
Gui dant of any nmotions to conpel or motion to dism ss
related to the conpletion of Plaintiffs Fact Sheets
until after the bellwether trials are conpl eted. I
assume that after the trials are conpleted, the parties
will agree to a schedul e under which the stays can be
lifted.

However, these stays do not excuse i ndividual
Plaintiffs fromcontinuing to conplete their fact
sheets, as required by the existing Pretrial Order 29.
That is to say, individual Plaintiffs must still

conplete their sheets within a time frame that we set up
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in 29, and Guidant may, but is not required to conplete
certain Defendant Fact Sheets if it desires to do so
after getting the conmpleted Plaintiffs Fact Sheet.

As | wunderstand it, Guidant has been sending
deficiency letters typically to individual Plaintiffs
after receiving inconplete Plaintiff Fact Sheets. | f

Gui dant does not continue this practice during the stay,

then it will be required to build in some time for such
deficiency letters before filing any new nmotions to
conpel or to dismss, filing a notion to dism ss after

the stay would be lifted by the Court.

| remain of the view, before | ask for any
clarification, this is kind of an experiment, this
letter brief process to see if we can get the briefs in,
maybe with a ruling fromthe Bench, or a short order,
because | have been doing sone of those during the | ast
few mont hs, where we get an order out a day or two
bef ore everybody comes into town.

However, | don't want to send the wrong
message. | am assum ng the meeting and conferring wil
continue to go on as the Federal Rules contenmpl ate
before these letters come in, and | think it has been.
So, those are the rulings. | will entertain any request
for clarification. | will start with Plaintiffs.

MR. Z| MVERMAN: Your Honor, again, | am not




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

15

sure | understood the Defendant Fact Sheet ruling.

THE HONORABLE JUDGE FRANK: Al'l right. I am
granting noratoriums to both -- | guess the word that
Gui dant used is noratorium

Do you want ne to just repeat what | -- or
you just asked the question that you have?

MR. ZI MVERMAN: | think maybe Seth will take
it and maybe clarify it through his question, you know,

t his question.

MR. LESSER: The problem as we perceive, is
there's perhaps no safety valve built in. What has
occurred was ever since the Defendant Fact Sheets became
required, if you notice in M. Pratt's Affidavit, which
was sent in, many of the cases are now, quote, nmoved to
"I MPASSE, " all capital letters. | npasse neans, as far
as we can tell, that Guidant no | onger contacts the
Plaintiffs' |awyers to try to resolve any of the
deficiencies. W suspect, Plaintiffs suspect, of
course, that is because Guidant realizes it declares an
i mpasse and there is no agreenment, then there is no
requi rement for the Defendant Fact Sheets to have to be
produced.

So, to the extent that Plaintiffs are maybe
facing sanctions once the essential stay lifts, we're

being put in a rather awkward position. And part of our
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problem Plaintiffs' problemis with the reply, for the
first time we saw sonme of these individual cases, sonme
of the supposed reasons as to why the Defendants Fact
Sheets hadn't been produced, and we went back and | ooked
t hrough some of the correspondence and we were finding,
to our great chagrin, once again many objections in many
of these cases that we thought we weren't supposed to be
seei ng anynmore, petty objections, such as: I f yes,
provi de the docunments. Answer, bl ank.

Letter from defendants' counsel that says:
We didn't fill in the blanks, but the person didn't
respond yes, so there were no docunments and it didn't
have to be filled in.

| could go through numerous of these. For
exampl e, or repeatedly, provide the name and address of
t he doctor. The Plaintiff put in the name, but not the
address. At the same time attached to all of the
medi cal records, yet many of those are now "i npasse"
whi ch means no Defendant Fact Sheet will be forthcom ng.

Def endant's counsel has said, it is deficient
and the process has basically stopped entirely. It is
not insignificant, particularly in some areas, if we are
going to start moving towards, at some point as we
suggested in chanbers, the CONTAK RENEWAL 1 and 2

sel ection process, you know, we need Defendant Fact
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Sheets for those.

For exanple, | am not sure the Duron case

woul d have been the very first case up as a bell wether
trial. | don't think it is a particularly
representative bellwether trial from many respects, not
the least is Dr. Higgins, as Your Honor has seen from
some of the briefing. He is not your average doctor by
any stretch. So, | think maybe we m ght want to
readdress: One, that there will not be a sanction for
the Plaintiffs, supposedly, who have not conpleted their
Plaintiffs Fact Sheets; and two, how we can address and
bring out some of the information as we move forward on
t he CONTAK, RENEWAL 1 and 2 schedul e.

THE HONORABLE JUDGE FRANK: That is fair
enough. Does Gui dant want to briefly respond to that?

MR. CARPENTER: Your Honor, | can briefly
respond to that. | think M. Lesser's representations
illustrate the entire problemw th the process. At a
certain point, we don't continue to send vane deficiency
letters. We have sent over 2,000 deficiency letters in
this MDL.

Many Plaintiffs we have sent four or five
deficiency letters and we just don't get anywhere. \hat
our practice has been is, originally, we had nmoved t he

Court to conpel or noved to dismss. W are all m ndful
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of how much resources or how much time of the Court that
t akes.

We stopped doing that at a certain point
because we wanted to focus on issues that noved this MDL
forward, and not get distracted into that. So, it is
true that at a certain point, we stopped sending vane
deficiency letters that sinmply either don't get
responded to, or we just get argument back on.

Now, our agreenment is that Plaintiff Fact
Sheets have to be substantially conmplete. W are not
intending to stand on technicalities. I f the Plaintiffs
have some exanpl es where they think we are being over
technical, | said it repeatedly, | am happy to sit down
and go through them one by one and see where we are.

| think a |l ot of these issues seemto be
moot ed by the Court's current ruling, that we are not
going to worry about these issues for now and focus on
the representative trials. | think that is clearly what
di scovery and probably the parties efforts would be best
focused on, but | am happy to sit down and go through
t hese one by one and see if they need to be nmoved off
the inpasse list. Although in the near future | don't
see that benefiting the MDL process very much.

THE HONORABLE JUDGE FRANK: Anyt hing further?

MR. LESSER: | guess | would be concerned if
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the bellwether trials would take us through the end of
the year. As | hear, strictly speaking, according to
your Order, the Defendant doesn't like to worry about
Def endant fact sheets unless --

THE HONORABLE JUDGE FRANK: Well let's --

MR. LESSER: -- unless it wishes to do so.
There are some that are past dues, for instance. But .
The MDL process, to some neasure, to the extent this is
a process whereby cases get addressed for pretrial and
the litigation moves along, a substantial piece of that
i s Defendant Fact Sheets. And we worked our tail off
| ast year dealing with these issues. And | think we
just created a nine to ten-nmonth hiatus that nine to ten
mont hs from now we will be hearing -- you know, we are
now so busy having to do the Defendant Fact Sheets at
this |ate date, we now need six more nonths, nine nore

mont hs to do the backlog. W could have a year or two

of del ay.

THE HONORABLE JUDGE FRANK: Well, that is not
goi ng to happen. But, | do -- what | would suggest is
this. In light of the concern about the floodgate being

busted open, and late in the day, much down the road,
rat her than some transition plan, | will take the
comments that have been made and then we wi Il probably

revisit with you at the next private conference. And if
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somet hi ng needs to be done in |light of what you said, we
may have a proposal for you that at | east addresses that
concern, if not the overall notion.

So, does anybody el se want to -- other than |
will note the objection by Plaintiff, anyone want to be
heard on that issue?

MR. PRATT: On that i1ssue, Your Honor?

THE HONORABLE JUDGE FRANK: On that one.

MR. PRATT: (Shaking his head negatively.)

THE HONORABLE JUDGE FRANK: Are there any
ot her requests for clarification on the other issues |
addressed?

MR. PRATT: Yes, with respect to Dr. Hauser's
Deposi tion. Dr. Hauser is Plaintiffs' non-retained
expert. Typically, the way it is done with non-retained
experts, whether we |list the conpany witness or
ot herwi se, the other side gets a chance to take a
di scovery deposition.

What we ask with respect to Dr. Hauser is
that we be allowed to take a discovery deposition of
their non-retained expert before they take a deposition
of their own non-retained expert.

We have Dr. Hauser's deposition schedul ed for
this Friday, Good Friday.

THE HONORABLE JUDGE FRANK: Let me ask this,
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M. Pratt, but doesn't that assune that the purpose for
their deposition is in fact -- there are different words
for it -- I think the word in one of your briefs was
trial deposition.

| used the word testimonial deposition, but
t hat assunmes that that decision has been made, that Dr.
Hauser -- this is in lieu of his testinmny that there
will be a deposition, whether it is this one -- it won't
be this one, obviously, but a deposition taken, and that
deci si on has been made by one or both parties, whether
your deposition occurs or not?

MR. PRATT: Yeah, but here is my concern,
that there are circunmstances under which perhaps a
deposition designated as a discovery deposition m ght be
useful at trial.

THE HONORABLE JUDGE FRANK: Or try to be?

MR. PRATT: Yeah, or try to be.

THE HONORABLE JUDGE FRANK: And t hat happens,
not on an irregul ar basis.

MR. PRATT: So, and | realize some State
Courts have different rules on trial discovery
depositions. | don't know why they want to take a
testinoni al deposition as they characterize their trial
deposition of Dr. Hauser. | don't know if they believe

he is going to be gone come July 30, or thereabouts.
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And | am unconfortable with the uncertainty over that.
Al'l I know is the typical practice has been with respect
to non-retained experts, that the party against whom

t hat non-retained expert is going to testify, they get
the first shot at finding out what that wi tness has to
say. That is why | proposed in a letter to you that
with respect to Dr. Hauser that we be allowed to take a
di scovery deposition before their questioning of the

wi t ness, whether you call that questioning testinoni al
or discovery. And | think just in terms of the way we
have handl ed every aspect of this MDL at this point,

t hat we ought to be allowed on the defense side to take
the first shot at Dr. Hauser. So, that is one issue.
We ask that.

And now, | think it is a little unclear, and
| don't want to leave it to armwestling with the
Plaintiffs with who gets to say, state your name, for
the first time Friday morning.

The other issue is you nentioned that we are
to nmeet and tal k about the gathering of documents --

THE HONORABLE JUDGE FRANK: Maybe there is
not hing to gather, in Iight of what you just said.

MR. PRATT: Sur e. My assunption is that if
we go on Friday, that because it is their non-retained

expert, | amthe one who is allowed to start the
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guesti oni ng. They may agree with that, maybe not.

The ot her aspect of it is | heard you rule
something to the effect that the parties are going to be
getting together and try to reach some agreement on the
production of these documents in advance of the
deposition?

THE HONORABLE JUDGE FRANK: Well, my concern
was this, that we -- however, this will be resol ved
bef ore people |eave this building today, but that you

not get to the deposition. And regardless of how you

are each characterizing it, because after all, the
Plaintiffs' letter, it reads |like a discovery

deposi tion. | mean, there are other words. And then
the first line of the second page of the letter brief
says, well, but these depositions can be used for a

vari ety of purposes. And that is true.

But, usually, people prepare one way for a
trial deposition, and another -- and | agree with you
that it is not infrequent that something that appeared
to be a discovery deposition, parts of it, or some of
it, emergencies present thenselves used at trial, but I
wanted to make sure there wasn't an issue, as there has
been in a couple of depos.

Well, we are now at the deposition and we are

going to have to reschedule this because they have
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prom sed us X number of docunments. We thought we could
review sonme exhibits before the depo. That may not be
an issue here, and --

MR. PRATT: | think it is an issue, Your
Honor, and that is why | raised it. W had asked Dr.
Hauser to produce certain documents in response to
categories of a subpoena duces tecum l"mfairly sure,
and | am asking for verification from ny coll eague, that
we have not received all of those docunments.

MR. HOPPER: You have received them all

MR. PRATT: So, if there is an issue about
t hat, you know, | want to be sure of that. If there is
going to be objections to the production of certain
t hi ngs, we need to know that and get it resolved before
t his deposition.

So, that is something | think we need to talk
about froma timng standpoint, just to be sure we have
all of the documents we are entitled to. M. Hopper
tells me that we have themall. We will find out what
my coll eagues have to say on that. So, those are the
two i ssues with respect to Dr. Hauser.

THE HONORABLE JUDGE FRANK: Al'l right, that
is fair enough.

MR. HOPPER: Your Honor, may we be heard?

THE HONORABLE JUDGE FRANK: Oh, vyes,
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absol utely.

MR. HOPPER: M. Shkol ni k, my coll eague and
both --

THE HONORABLE MAGI STRATE JUDGE BOYLAN: Woul d
you identify yourselves for the Court Reporter?

MR. HOPPER: Randy Hopper for the Plaintiffs
Steering Commttee, Your Honors. M. Shkol ni k and |
bot h have kind of double duties on this, but --

THE HONORABLE JUDGE FRANK: s this going to
be a trial deposition?

MR. HOPPER: Just a couple of prelimnary
points first, Your Honor, if | may. W noticed this
deposition first. And we sent a subpoena duces tecum on
t his deposition.

Def endants had -- we have had this
litigation, as the Court knows, for well over a year
now. And they have had ample, nore than anmple time to
notice Dr. Hauser's deposition if they wanted to, or so
chose to. Plaintiffs did. It is our deposition. W
noticed it as a third party, as your Your Honor rightly
acknowl edged in the Court's order as a third-party
witness and as a fact witness.

Obvi ously, Dr. Hauser is situated as he is as
a cardiol ogi st and an el ectrophysi ol ogi st and he has

certain know edge. But, be that as it may, we noticed
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himas a third party, as a fact witness, as a discovery
deposition. And we fully intend to go first in the
deposition because it is our deposition. And we think
because we took the -- we were the first bird off the
tel ephone wire, as the old saying goes, that we are
entitled to move forward with our deposition and then
the Plaintiffs in due course can respond and direct or
redirect -- or recross, or whatever they choose to do at
t hat point followi ng the deposition, given the protocol
that the Court has laid out in the deposition protocol
and how that deposition may be structured for themto
proceed. But, it is our deposition, Your Honor, and we
certainly feel that we should be allowed to move forward
with it as our deposition.

M. Shkol ni k has a couple of final points on
t his.

MR. SHKOLNI K: Good norni ng, Your Honor,
Hunt er Shkol ni k from Rhei ngold Val et on behalf of the
Plaintiffs, as well. | am not going to repeat
everything M. Hopper said. This deposition is one of a
series -- | throwit in with Dr. Myerburg, sonme
corporate -- some other higher-Ilevel corporate
executives that seemto be getting pushed off to the end
of the litigation. And it seemed |ike nobody was

noticing them As discovery cutoff came al ong, we chose
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to serve the notice of deposition on Dr. Hauser, because
he certainly is probably the nmost key witness in this
case, fact wtness.

Your question is, is it going to be used as a
testinonial deposition? It is our intention to take
this deposition under the Federal Rules for all
pur poses. If this witness is not available at the tinme,
subject to whatever the Court's rulings are, it will be
used however it can be used.

However, the intention is that Dr. Hauser
needs to give his factual testinony to us as a discovery

deposition, there are the New York Times articles, there

are meetings between Dr. Hauser and Gui dant, high-Ievel
meetings that went on over a period of weeks that we
don't have any details of, as Plaintiffs, here.

We need to know what went on between Dr.
Hauser and Gui dant when this whole Oprah situation came
to light. W know fromthe tinmes that these occurred,
we know from the statenments he gave before the FDA, or
for the Heart Rhythm Society, that these nmeetings were
going on. As Plaintiffs going forward in this case, we
need to know what was said between the doctor, who was a
former executive of the predecessor to Guidant, why
there were these high-1level meetings, to what extent

t hey discussed becom ng transparent or com ng clean on
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t he problem or not, and why it ended up in the New York

Times. That is clearly as factual a discovery

deposition as any witness that has come forward to date.
Certainly Dr. Hauser, given the fact that he is probably
one of the preem nent el ectrophysiologists in the
country, or in maybe the world, is going to be an
expert. And that is why, pursuant to the Court's
ruling, if any witness was potentially going to give
expert opinions, we listed him

He was never intended as the Plaintiffs'
expert in this case in that regard. But, he had to fall
under that sort of quasi-expert category that the Court
directed us to fill out. And if we had not designated
him for that, much of the testinony that we think my
come out of this regarding the high-level conversations
t hat he had in meetings with Guidant may never be usable
by either side or by us, because we didn't err toward
the side of designating as a non-retained expert. But ,
certainly, this is our one shot at getting discovery.
And |i ke every other witness in this case, there has
been 100 depositions. Gui dant can go second and do
their part of the discovery, just as we are doing the
same t hing. | don't want to beat a dead horse, but that
is the purpose of why we noticed it first. W chose to

go forward wi thout a discovery deposition. And if this
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witness, |ike any other witness, is not avail able, the
Court will have to decide how it is used.

THE HONORABLE JUDGE FRANK: Thank you

MR. PRATT: May |, Your Honor? Just a quick
point on this. And there is a uniqueness to this issue.
And | think M. Shkolnik hit on it. Dr. Hauser has said
a lot in the press very critical of Guidant.

So, the question is, we had a chance to take
his deposition. We didn't know the Plaintiffs were
going to use Dr. Hauser in any capacity in the course of
this trial until they noticed his deposition. Dr .

Hauser is a former president of Cardiac Pacemaker, a
predecessor to Gui dant. Back in the early '"90's he left
t he conmpany. So, there is a story about Dr. Hauser that
is really almst unique to him

M . Shkol ni k says that he is one of the key
witnesses in the litigation. | don't know whet her that
is the case or not, but the fact that he believes that
causes me to have a great deal of concern about how we
proceed with his deposition. | think that is why this
deposition, in particular, has gotten highlighted
attention.

M. Shkol ni k says, he doesn't know what Dr
Hauser is going to say. Well, we will find out when we

take his deposition what contacts there have been
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bet ween Dr. Hauser and the Plaintiffs Steering

Comm ttee. Clearly they have noticed his deposition.
They have picked a tinme. Maybe they have no idea
because they have not talked to him substantively about
his opinions. All | amtelling you is | have never

tal ked to Dr. Hauser in ny life. So, | want this
deposition to proceed, this inmportant deposition, in a

ri ght and careful way.

THE HONORABLE MAGI STRATE JUDGE BOYLAN: Let'

suppose it is a discovery deposition, pure and sinmle,
and the typical rules that would govern testinmony at
trial are not a concern to the parties. It is pure and
sinple discovery, and that is obviously much broader
than m ght be allowed during the trial process.

Do you have any particular problemif you
have all of the documents of Dr. Hauser?

MR. PRATT: Yes, | do.

THE HONORABLE MAGI STRATE JUDGE BOYLAN: That

are appropriate? And | know that is a question. But ,

presum ng you have all of the documents, they go first

and you go second, if it is a discovery deposition, pure

and sinple, do you have any problem wi th that?
MR. PRATT: | do. | think it would be just
li ke, you know, Judge Boyl an, the notion of nmy saying,

am going to use a conpany witness that they have never

S
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seen before. And | amgoing to do a trial direct before

you get a chance to do a cross. | think under those

circumstances, they would have the right to conme in

and

say, if you are going to do trial direct of a company

wi tness, then we get a chance to do discovery
depositions. In fact, | would agree with that.

THE HONORABLE MAGI STRATE JUDGE BOYLAN:
is what | am sayi ng. If it was only a discovery
deposition, do you have any particular problemwth
their going first?

MR. PRATT: Yeah, because | think |I am

That

entitled to a discovery deposition of their non-retained

expert before they question that witness. That is the

way we have done it in this litigation. W |isted Dr.

Hi ggi ns out of a precaution as a non-retained expert,

t hough he is a treating physician. They are going to be

able to depose Dr. Higgins first, before us. Every

company witness has been deposed before our direct

exam nation. They get to take a discovery deposition of

our conpany witness in advance.

So, | amjust trying to do the protocol,
here, that he is their non-retained expert, they bel
he is going to say critical things.

THE HONORABLE MAGI STRATE JUDGE BOYLAN:

fromthe protocol --

i eve

Apart
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MR. PRATT: Right?

THE HONORABLE MAGI STRATE JUDGE BOYLAN: What
is the particular problemin a discovery deposition,
assum ng you have got all of the documents, about
whet her you go first or second if it is a discovery
deposition, period? | don't care about the protocol. I
don't care what happened el sewhere, what has happened in
this case beforehand, if it is a pure and sinmle
di scovery deposition, what is the problem about who goes
first and who goes second?

MR. PRATT: Because | think there is a
strategic advantage in going first. And that is why I
amurging it and that is why they are insisting on it,
Your Honor. That is why.

THE HONORABLE MAGI STRATE JUDGE BOYLAN: What
is the strategic advantage if it is a discovery
deposition?

MR. PRATT: | think you get a chance to find
out what the witness has to say in the background with
your own form of questioning -- in my case to find out
froma witness who | have never spoken to about what he
has to say and why he says it. | think that is the
advant age.

The documents are a different issue. | mean,

t he docunents, | understand, have not all been provided




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

33

and made avail able to us. | am still checking that out.
| talked to M. Hopper about it, who thinks they have
been. Last | heard, there were some that were over at
Zi mmer man Reed at M. Hopper's office.

| don't believe |I have seen all of those
documents. We are also sitting here, not only with the
di sagreenment over who goes first, we have no agreenent
over how |l ong this deposition is going to be, who has
how nmuch time, you know, how we are going to allocate
sort of the seven hours that the Court has inmposed for
t he deposition to be taken. There is a |ot of

uncertainty about this. Maybe we could solve this in

the next 24 hours, but |I mean, | will urge again. I
want to be sure we get the documents. | am not sure we
got them | think we ought to do it first. | think we

ought to have sonme agreement among ourselves on how it
IS going to proceed.

(Di scussion off the record.)

THE HONORABLE JUDGE FRANK: Whenever you are
ready.

MR. HOPPER: Thank you, Your Honor. | think
what M. Pratt is trying to do is what we have seen
bef ore. It puts nme in the mnd of the way at times the
defense will try to convert a 12(b) nmotion into summary

j udgment .
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And as | mentioned, they have had over a

year. If it was so important for themto go first,
why didn't they notice the deposition? They could h

very easily noticed the deposition as a discovery

t hen

ave

deposition or as a trial deposition. And now that we

noticed the deposition, certainly it is strategic in
sense that we know what defense is attempting to do.
They want to chill him They want to in any way try
guash him  They want to try to usurp our opportunit
take the discovery deposition of a fact witness.

We never retained Dr. Hauser at any time

during this litigation. He never received a penny f

the

to

y to

rom

the Plaintiffs Steering Commttee. We never designated

hi m as an expert witness. And they now are com ng al ong

after we noticed the deposition and they are trying
convert this into a full-fledged desi gnated Rule 26
expert depo, and that is not what it is.

THE HONORABLE MAGI STRATE JUDGE BOYLAN:
is going to be efforts by the Plaintiffs?

MR. HOPPER: Sorry, Your Honor?

THE HONORABLE MAGI STRATE JUDGE BOYLAN:
there going to be an effort by the Plaintiffs to pre
Dr. Hauser for his depo?

MR. HOPPER: No, no.

THE HONORABLE MAGI STRATE JUDGE BOYLAN:

to

Ther e

I's

p

Have
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there ever been any neetings between Plaintiffs' counsel
and Dr. Hauser in prepping himfor the deposition?

MR. HOPPER: No, Your Honor, there has not
been.

THE HONORABLE MAGI STRATE JUDGE BOYLAN: Ar e
you in fact in a position to provide to the defense a
conpl ete docunentation from Dr. Hauser, not only the
documents that would be used during the direct
exam nation of Dr. Hauser if you in fact are allowed to
go first, but also any other documents that were
prepared by Dr. Hauser and in his possession that have
some relevance to this inquiry?

MR. HOPPER: That is absolutely ny

under st andi ng, Your Honor. And the only documents that

| know of -- and nmy coll eagues, if they know of others,
can certainly informthe Court. But, the only docunents
that | know of are the documents that Dr. Hauser

tendered to us, which we i mediately sent to Shook
Har dy.
THE HONORABLE MAGI STRATE JUDGE BOYLAN:
Refresh my recoll ection. Did you subpoena Dr. Hauser
for the depo or just noticed the depo?
MR. HOPPER: No, we noticed and subpoenaed.
THE HONORABLE MAGI STRATE JUDGE BOYLAN: And

was the subpoena a duces tecunt
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MR. HOPPER: Yes, Your Honor.

THE HONORABLE MAGI STRATE JUDGE BOYLAN:
Okay.

MR. PRATT: ' m sorry, | have one bit of --
have information on the docunments. | just got it. I
wanted to be sure.

MR. SHKOLNI K: If I could just fill you in a
little bit on that, Your Honor. Sorry for the bouncing
back and forth. The documents that were produced by Dr.
Hauser are in the possession of his counsel. He has
retained personal counsel. And nmy understanding is as
of earlier this week -- |ate |l ast week, sorry, that
attorney -- | don't know the individual's name. I
t hi nk, Randy, you know hi nf?

MR. HOPPER: Tom Keller, Your Honor.

MR. SHKOLNI K: Kell er, has the documents and

was transferring those to counsel. | don't know what
has transpired, but | believe we could even make them
avai |l able, too; but, | believe they were transferred

over | ast week.

More importantly, in responding to your
gquestion, Judge Boylan, we actually served the subpoena
and noticed this deposition so that it was returnable on
February 14th. And a group of us were down in Florida

meeting and we were all going to come up and do this
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deposition and an agreenment was reached to put it off so
t hat issues could be resolved. And that is how the
reschedul e date came about.

THE HONORABLE JUDGE FRANK: M. Pratt?

MR. PRATT: Yes, | actually have
communi cation from M. Keller, himself, on the status of
t he docunments. There are two subpoenas that have been
served on Dr. Hauser. One acconmpani ed the Plaintiffs'
subpoena on him and we have received some docunments in
connection with that.

We, though, Guidant, served our own subpoena
duces tecum on him  And what M. Keller, Dr. Hauser's
personal | awyer says is that he has retrieved fromthe
Zimmerman firmthe docunments that Dr. Hauser provided to
themin connection with the original subpoena. And |
believe we do have those.

We asked for a whole host of additional
documents beyond that. And what M. Keller said is they
received back fromthe Zimmerman office the documents
that Dr. Hauser or his counsel provided to that firm

He al so says that in response to the request
for additional documents, Dr. Hauser has not | ooked at
t hose Zi mmerman docunments to determ ne whether they
conprise the universe of everything that we on Guidant's

side ask for.
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He is not going to be able to do that until
April 6th, according to M. Keller, to determ ne whether
it is a conplete production or not. And if there is
anything m ssing at that point, he will let us know.

M. Keller says, | have not seen these documents
previously, so he is not in a position to conment on
whet her they are an adequate and conpl ete production of
what we asked to produce.

So, that is what | understood to be the
uncertainty. | think M. Hopper is right, that in terms
of the docunents they asked M. Hauser to produce, they
got them and we got them But, as to the additional
docunents that we asked for, | have not seen them and
Dr. Hauser, himself, and his | awyer are saying that we
haven't | ooked at themto insure they are a conplete
producti on.

THE HONORABLE MAGI STRATE JUDGE BOYLAN: So,
April 6th is the same date as the depo was set for?

MR. PRATT: Yes.

THE HONORABLE MAGI STRATE JUDGE BOYLAN: Does
he give you any indication as to how long it m ght take
himto review those documents to insure that in fact
they are the set of documents as subpoenaed by either
party?

MR. PRATT: He doesn't say that. He says
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he -- | want to be sure | am stating this right. He
wi Il not have an opportunity to conduct the exam nation
prior to April 2, the return date of the subpoena. He
will review them prior to April 6. | f there are any

m ssing, we will advise you of the fact and endeavor to
| ocate them | have not seen the documents previously.
So, apparently Dr. Hauser has said through his counsel
that he will take a | ook at these and | et us know

whet her they are conplete or not.

THE HONORABLE MAGI STRATE JUDGE BOYLAN: The
next question is a little difficult, given that
response. But, one of the issues that you raised was,
not only who goes first, but how long is the depo and
how I ong will each side take in reference to
exam nation, et cetera.

Let's presune that it is returnable at 9:00
a.m on Friday, and that he takes two hours to review
t hose docunments and it takes you another hour to | ook
t hrough the additional documents that he pulls out of
the file cabinet and he has supplied, in answer to your
subpoena.

So, the depo begins only after a short,
somewhat, somewhat short delay in reference to the
document question. So, the clock starts ticking on the

nunmber of hours that the parties can conduct a depo.




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

40

How | ong does the Plaintiff think they need for their
depo?

MR. PRATT: | think this deposition is going
to be at Faegre, too, | believe, or it is going to be a
| aw office, not in his office. So, inconmpl ete documents
will be hard to retrieve, inmmediately.

MR. HOPPER: As | understand it, Your Honor,
t he documents are two inches thick. There aren't that
many. And | believe | want to be sure I'mclear. These
are additional documents, because we gave you what we
had, that the additional docunments were docunments you
requested of his counsel.

MR. PRATT: Yeah.

MR. HOPPER: Well, you said that we
requested, but you didn't say of whom | wanted to be
sure the Court understand we didn't have an obligation.

THE HONORABLE MAGI STRATE JUDGE BOYLAN: We
got it. We got it.

MR. HOPPER: Okay.

THE HONORABLE MAGI STRATE JUDGE BOYLAN: So,
how | ong do you think you need for your exam nation?

MR. HOPPER: Roughly, five hours.

MR. SHKOLNI K:  We think we could probably
tighten it down to a half a day.

THE COURT: How | ong do you think the Defense
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will need?
MR. PRATT: Well, if they are taking a

five-hour discovery deposition for their witness,

mean - -
MR. HOPPER: Four, four hours.
MR. PRATT: | have got to have an equal
amount of time, Your Honor. Again, | don't know all of

what this witness is going to say and | don't have the
documents. So, | think it may take five --

THE HONORABLE JUDGE FRANK: You raised the
gquesti on. | wanted to tee it up, okay?

MR. PRATT: So, that is conplicating a Friday
afternoon deposition, is sort of my point, in addition
to the document issues. Timng issue, document issues,
and uncertainty over who goes first.

(Di scussion off the record.)

THE HONORABLE JUDGE FRANK: We have
tag-teamed you, so Judge Boylan is going to go ahead and
we will go ahead and make the call right now.

THE HONORABLE MAGI STRATE JUDGE BOYLAN: We
are going to order that the deposition begin on Friday,
as not ed. It is only going to take place after the
conpl ete docunentation has been delivered, not only in
furtherance of the subpoena issued by the Plaintiffs,

but also by the Defense, so the time clock we are going
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to tal k about starts the monment he asks the first
guestion, not at the time the document review starts, so
that is clear to everybody. It will take place at the
pl ace and at the tinme indicated in the notice of

deposi tion.

The Plaintiff will go first. The Plaintiff
wi || have four hours. You are going to have to wrap up
your exam nation in the four hours, followi ng which wil
be a 45-m nute break, then the Defendant wll have four
hours to conpletes their portion of the deposition.

This is being ordered without prejudice of
either party to come back to the Court and make a
showi ng that they need additional time to conmplete the
deposition of the deponent.

THE HONORABLE JUDGE FRANK: Wth this
f oot note, consistent with the earlier order, that |
t hi nk you should presume that this is -- understanding
what the Federal Rules say, presume that this is in
substance a discovery deposition, which means, if that
is indeed the case, it is a very difficult proposition
and that is why it rarely occurs in nost conplex civil
trials, that that ends up in any substantial way of
being used in lieu of the testimny of the wi tness at
trial. So, that is kind of the lay of the | and.

MR. HOPPER: Well, we understood from Your
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Honor's Order from the Bench a nmonent ago that the Court
will then decide at a |ater date as to the treatnment of
t he deposition, as to its purpose for trial by Dr.
Hauser's availability, et cetera.

THE COURT: It is true. It just seens if you
were to say, what is the pattern and practice in such
cases, it is nore the exception than the rule that sets
a deposition that ever sees the light of day as a
testinoni al deposition, because if that is the case,
then the parties probably ought to think, unless
something is truly beyond the control of both parties,

t hat becones --

THE HONORABLE MAGI STRATE JUDGE BOYLAN:
Presume it is just going to be a discovery deposition,
pure and sinple.

THE HONORABLE JUDGE FRANK: Presume it is
going to be a discovery deposition.

MR. SHKOLNI K: Just one foll ow-up. Thi s four
hours per side, Plaintiff going first, could we withhold
one of our hours, and if there is some follow- up, we
want to do cl ean-up questioning, is that -- we don't
want to qui bble about all of these things that quite
possi bly could happen at the end of the hours.

THE HONORABLE MAGI STRATE JUDGE BOYLAN: I

t hi nk four hours, you don't have to take it all at one
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poi nt . Def ense gets four hours. They

take it all in one point.

going to give the doctor

first part a fifteen-m nute break, and

addition to the 45-m nute |lunch break,

fifteen m nutes won't count agai nst

But, if you want

after the other party is done, |

that so long as it doesn't exceed the f
t ot al .

MR. SHKOLNI K:
Honor .

THE HONORABLE JUDGE FRANK:

And presum ng t hat

a fifteen-m nute break,

to redirect

Thank you very nuch,

don't have to

you are

in the
second, in

t he

| order. So,

anybody's time.

and recross

have no problem with

our hours in

Your

It is going to be

a wonderful Friday, too.

MR. PRATT: Could I just raise one point on
it? | have not spoken to Dr. Hauser about his
avail ability. | mean, you just set up a structure, and
of course we accept it, of about nine hours of

guestioning after

we review documents on a Good Fri day.

He may say, | have to | eave at 3:00. There
may be some issues that come up, but let me just put
this out so if it works out, and we get your blessing on
it, we won't have to call you on Good Friday in your
chambers.

If by the time he | ooks at

documents and we
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get them and they finish their three and a half, four
hours of questioning of Dr. Hauser, we run into a
situation either by our choice or Dr. Hauser's choice
that it will be hard for us to finish the deposition
t hroughout the rest of the day, and m ght me agree to
suspend it, find another time to come back after we have
a more conpl ete opportunity, perhaps, to | ook at the
documents and finish the deposition along the terns that
you proposed?

THE HONORABLE MAGI STRATE JUDGE BOYLAN: Sur e.

MR. PRATT: | just want to be sure you are
not telling us that we have got to stay until eight or
nine o' clock -- and that may be a necessary alternative
if Dr. Hauser says, | ain't staying past three. It may
be a desirable alternative on the defense side dependi ng
on the resolution of the document issues.

MR. HOPPER: W II we have access to the
Court's transcript before the deposition on Friday just
so we know we have this protocol and structure that Your
Honors have laid out?

THE HONORABLE JUDGE FRANK: We will get it
out to you.

MR. HOPPER: Thank you so nuch.

MR. SHKOLNI K:  Thank you very nuch.
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THE HONORABLE JUDGE FRANK: Okay. Anyt hing

el se under the guise of request for clarification? That

was - -

being silly,

MR. ZI MVERMAN: | am not going to do that.

THE HONORABLE JUDGE FRANK: What ever.

MR. ZI MVERMAN: s an hour 60 m nutes? Just
sorry.

THE HONORABLE JUDGE FRANK: It depends on the

time you are on.

not .

MR. ZI MVERMAN: It depends on if it is me or

Al'l right. Now, we are going to go to the

j oint agenda, | believe, Your Honor. W have gotten the

Court's ruli

ngs on the matters that were submtted in

|l etter briefs and the motion which regard to the

Def endant s Fact Sheet. These are items nunmber 4 and 5

on the publ

shed agenda, so | guess we will be

suspending with those.

But, the first issue on the agenda, Your

Honor, is the status of cases filed in Federal Courts

and transferred into the MDL. And | think, included

with that is the nunmber of claimnts, if we have it, and

what is filed in State Court, as well. | think that

woul d al so be hel pful. And M. Pratt usually has that

i nformati on.
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MR. PRATT: There have been 26 conditi onal

transfer orders issued by the Judicial Panel on

Mul ti-District Litigation. The result of those is there

have been 1,243 cases actually transferred to the MDL,

or filed here directly in the MDL, 1,243. There are 19

in Federal Court in front of the Judicial Panel pending

transfer. So, the total number of Federal Cases
presently is 1,262.

We have 100 State Court cases presently.

Some of those are renovable and will be removed, but the

current number | have as of the 3rd of April, 2007, is
100 State Court cases, 1,262 total Federal Court cases

MR. ZI MVERMAN: Do you have the nunber of
plaintiffs represented, Tim by any chance?

MR. PRATT: The total number of Plaintiffs

the MDL, 2,107. | don't know that number for the State

Court cases, but --

THE HONORABLE JUDGE FRANK: Thank you

MR. ZI MVMERMAN: The next item Your Honors
is a report on the representative trial process. And
don't know that nuch needs to be said on that. W are
wor ki ng hard. We are working cooperatively. | ssues
come up. They have been resolved expeditiously. W

have done all of the neet and confer requirements, and

we have devel oped a good conmuni cation on this process.

n
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| don't think, other than reporting that it is going
appropriately, it is subject to ebbs and fl ows. But
with the Court's direction and with the even hand of
Court and cooperation of counsel on both sides, we s
to be working that process through. | don't know, T
if you have any --

THE HONORABLE JUDGE FRANK: There is ar
detail ed schedule that is out on the web, too, if pe
are trying to figure out, well, which cases, and wha
schedule, it is all there.

MR. Z| MVERMAN: As well as your Court's
Order, or letter, which is also on ECF dated March 2
2007, which is setting up another |evel of comunica
with the Court, and access to the Court as we naviga
t hrough the issues.

We have set up -- the Court has set up a
Tuesday norning -- a Tuesday hearing, as needed, for
i ssues that m ght arise during the subsequent -- or

prior week.

the
eem

I m

at her
opl e

t

7,
tion

te

t he

THE HONORABLE JUDGE FRANK: | think it would

be fair to say that M. Pratt said he doesn't care much

about talking to Judge Boylan and | by phone, he wou
rat her be here and present, so we renodified the
schedul e. | didn't | ook around the roomto see what

reacti on was of other |awyers. | don't know if you

I d

the
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noticed anything, but we will get to the schedule

because we have nmodified that a little bit.

MR. ZI MVERMAN: Ri ght . | think we are going

to handl e that under nine, perhaps.

The report on the Duron pretrial process and

di scovery, | think we just did that, Your Honor, with

the rulings that just came fromthe Court and the

di scussion we just had on Dr. Hauser. | think it is

reall

y the report on the Duron pretrial process and

di scovery. It is ambitious. We are working hard and it

is getting done.

There will be nmore issues that will come up.

We previewed sonme with regard to, say, the |Independent

Panel

i ssues and the paraneters of Dr. Merburg's

upcom ng deposition. We previewed that with the Judge.

That

very

will be an issue that will probably percolate up
soon.

We di scussed with Your Honors perhaps during

the Dr. Myerburg Deposition, which was tentatively set,

| thi

nk, for the m ddle of May, we may ask for a

judicial officer to be available to make sure we stay

wi t hi
previ

t hat

n the parameters that the Court has set out in its
ous orders. And | believe the Defense has said

t hey may be making some kind of an additional

motion and will be prepared to address that as we nust.
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THE HONORABLE JUDGE FRANK: You know, Judge

Boyl an and | talked as we came down the hall way here for

t his hearing. And | think what is going to happen on

t he I ndependent Panel issue is, in |light of the rulings

t hat have been made, there may be by agreenent

otherwise a letter brief issued, schedul e that

address the scope of the deposition. But, apart

or

wi ||

from

t hat, we were discussing -- and | think we would have

been discussing it even if M. Pratt hadn't used the

word Special Master in this regard. s that an

i ssue

t hat one or both of you are considering? And you and

had tal ked about it when we were in --

VMR. ZI MVERMAN: | don't think that

| evel of

supervision i s necessary. | know M. Pratt mentioned it

in chanbers. The problem with a new Special Master, as

opposed to perhaps one of the -- either Judge Boyl an or

Your Honor, would be just the educational curve and kind

of the nuances that have been created by just our

exposure to the litigation through all of these years or

mont hs.

However, we said before we may not

be opposed

to that i dea. We don't know if we need it. But ,

certainly, what we probably m ght need is the access to

the chambers, or to one of Your Honors, so that

IS a question as to where these boundaries are,

i f

or

t here

are
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we at the boundary of the guideline set by the Court,
that the deposition doesn't get interrupted or in any
way term nated, because Dr. Myerburg is a very busy man.
We are all going down to Mam to take it. He is

i mportant as the chair of the |Independent Panel.

MR. PRATT: No, we don't need a Speci al
Master. And | think | used that -- | think the context
in which this came up is M. Zimerman tal king about
per haps having some judicial officer involved in
moni toring, sort of, Dr. Myerburg's Deposition, then I
suggest ed, maybe we need someone to be there.

Actually what | had in m nd when |I said
someone to be there was actually maybe Judge Boyl an
being there, if schedules permt and it all works out.
| think that is a separate issue. | think the Myerburg
situation is fairly unique. W may or may not need
judicial involvenment.

But, my view is we do not need a Specia
Master. We have adequate resources there on the Bench
to take care of all of the issues. | think, in fact, a
Speci al Master m ght inmpede some of the progress we are
maki ng in getting these cases ready for trial.

MR. Z| MVERMAN: | think we would both support
the idea that Judge Boylan, if his schedule permts be

t here. It probably would be hel pful. We are happy to
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participate in how that could occur. The ot her thing,

t hrough the nodern technol ogies, as we all know, we have
real -time depositions. These could be stream ng right
into the Court's chambers. And we could certainly make
sure that is available, so even though you are not
watching it regularly, it is available on your screen
And so, it is amazing technology as they work today.

And we can certainly make that avail able, anticipating
this important deposition, we can stream-- | don't know
if streamng is the right word, but |I will use that,
stream that right into your desktop and | think that

m ght really make matters even nore appropriate under

t hese circumstances.

THE COURT: Is it likely that, that all
aside, we had discussed this letter brief schedule, that
it is likely that something is going to come, be it
initiated by one or both parties on at |east the scope

i ssue on the Doctor?

MR. PRATT: Yes. | think in the next two to
t hree busi ness days, we will just get you a letter that
tees it up. | suspect you will also get a suppl ement al

letter from Peter Saphire, who has already submtted one
on the I ndependent Panel transcripts. And | think it
will take a quick response. | think that will get

resol ved.
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| don't want to create this big hubbub about
whet her we need, you know, Judge Boyl an or anybody el se
there at the deposition. | mean, we have gotten al ong
very well with him we understand Court Orders, but
there are some sensitivities to Dr. Myerburg's
situation, depending on how the Court rules that m ght
require some on-the-scene application of those
principles. | think that is actually unlikely, but it
i's possible.

THE HONORABLE JUDGE FRANK: And actually, the
bottom Iline may be in |light of the earlier ruling that |
made if these letters come in, we are probably going to
know to a point, maybe to a great extent, the issues
most |likely to come up at the depo. So, to the extent
we anticipate them maybe we can deal with at | east
subject matter areas, if not specific questions. So --

MR. Z| MVERMAN: Sur e.

THE COURT: Al'l right.

MR. ZI MVERMAN: The next item on the agenda,
Your Honor, really, that was under the heading of Duron,
nunmber three. The issues raised in the parties' letter
briefs has been addressed. | don't want to have to
revisit it. The record speaks for itself.

The Defendant Fact Sheet, which is nunber

6 -- excuse me, nunber 4 was the schedule for the




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

54

followi ng representative trial, cases, and that has al
really been addressed in PTO 31, which was issued after
t his agenda came out. So, it is on ECF. PTO 31 is a
very detailed order setting down the deadlines for
everything in the subsequent bell wether process or
representative case process. And | don't think it needs
any highlighting at this point. It is avail able for
counsel .

We know there are sone glitches perhaps
contained within it. W know that there may be sone
di scussions with regard to it as we get closer to, and
we drill down within them But, it is there, the
schedul e exi sts, we understand it. And if we have any
comments on it, we certainly have the process in place
to deal with it in real tinme.

MR. PRATT: Just one issue we raised in the
informal conference is the fact that the discovery
deadline for all of the bellwether trials of May 1,
2007. We tal ked about some of the inpracticalities of
t hat getting acconmplished. That is one point that we
are going to be in discussion with the Plaintiffs
Steering Commttee on. I f we reach agreement to renmove
t hat deadline consistent with all of the other
comm tments that we have in those succeedi ng bel |l wet her

trials, so that is one issue, number one, that we are
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going to be addressing with the Plaintiffs Steering
Comm ttee.

THE HONORABLE JUDGE FRANK: And | think our
sense was during this meeting that there was probably
some agreement on that between the parties, whether
there are some rolling deadlines or nmodifying sonme of
t hose.

MR. Z| MVERMAN: Ri ght .

THE HONORABLE JUDGE FRANK: s it the
proposal that you are going to submt a stipulation and
proposed order to the Court, then, in reference to that?

MR. ZI MVERMAN: | think we are going to neet
and confer on it, first. And then hopefully we wil
come up with a stipulation we can provide to the Court.

MR. PRATT: W are going to meet and confer,
and by golly we are going to send Judge Frank his
proposed revised schedul e about anytime he wants it.

THE COURT: It really wasn't intended to be

mean spirited, M. Pratt.

MR. ZI MVERMAN: I n the subtext it was, Your
Honor .

The CONTAK RENEWAL representative tri al
process, | think we kind of agreed to just say that that

is on our radar screen. That is the next wave after the

first wave of bell wethers.
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Okay, in fact it is not on the agenda. |t
was on ny draft of the agenda. So, we don't have to
deal with it today.

The motions with regard to Vega Cabrera,
apparently that has been taken off cal endar, so that
item does not need to be addressed.

Wth regard, then, to scheduling, there are a
nunmber of things. The Court will probably -- should
address themrather than -- | have notes on them | am
happy to address those dates, and | think |I know the --

THE HONORABLE JUDGE FRANK: Why don't | -- |
think -- I am going to guess that Ms. Gernon has or Ms.
Mair has -- they used the nost care, no offense.

Do you want to just read those into the
record, Amy, and then we will see if they square up with
everyone's?

MR. ZI MVERMAN:  Very good.

MS. GERNON: Our next status conference will
be on April 25th at 8:00 a.m in Mnneapolis.

THE HONORABLE JUDGE FRANK: So, it is in
M nneapolis, if you heard that, on April 25th.

MS. GERNON: The next status conference was
going to be on May 17th at 5:00 p.m, and | wasn't sure
if we decided on a |ocation.

MS. HOLLOWAY: Faeqgre.
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THE HONORABLE JUDGE FRANK: Faegre.

MS. GERNON: And the final status conference
t hat we have set would be on June 18th at 8:00 a.m in
St. Paul. And then we will push the dispositive notions
t hat woul d be heard that day in Class B, and it would
start at 10:30 or so.

THE COURT: Does that square with everybody's
notes? And what we did say in chanbers, it probably
bears repeating here, is there was comuni cation between
the law clerk for Judge Leary in Ransey County, and Ms.
Gernon. And they just asked if we can -- the nore
advanced notice they get, they are willing to nove their
schedul e around. So, they are trying to coordinate

their conferences with ours.

So, we will communicate these dates to Judge
Leary's chambers because they have shown a willingness,
if they have a little lead tinme, they will make the

change on their schedule and find time for their
conference. So, we will communicate these dates.

MR. ZI MVMERMAN: And with regard to that, |
understand today's conference in front of Judge
O Leary -- is it Leary.

THE HONORABLE JUDGE FRANK: Leary.

MR. ZI MVERMAN: Leary. Has been cancel |l ed

due to illness by the Court. So, that conference which




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

58

normal |y coordinates with this conference having it in
the afternoon in St. Paul while we do this in the
mor ni ng has been cancell ed, just so people know.

The only other thing | would mention, Your
Honor, is there is a dispositive nmotion hearing on May
18th in St. Paul that has to do with the several notions
that were filed yesterday. And my understanding is it
is in St. Paul at nine o'clock.

THE HONORABLE JUDGE FRANK: That is true.

MR. ZI MMERMAN: And Plaintiffs and Defendants
are going to be conferring about how to properly respond
to the motions in that the way they were filed and the
page Iimt issues were raised by the court, | would
| eave it to the Court to address how the Court feels
about that. But, we will meet and confer on our side,
and then discuss with the defense side how we are going
to respond because of the way it was filed with seven
di fferent motions or nine different nmotions, as opposed
to an omi bus noti on.

But, that is our commtment to decide how we
are going to respond, what kind of page Ilimt, if any,
what kind of word limt, and then meet with the other
side, see if we can come up with an agreement and if we
can't, obviously would have to bring it to the Court,

which | would not anticipate would be the --
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THE HONORABLE JUDGE FRANK: | think it will
be quickly resolved either way.

MR. ZI MVMERMAN: The only other thing |I would

say is there is still a Daubert hearing set for June 8th
at 1:30 in St. Paul. And then there is the notions on
June -- | guess Anmy did say on June 18th that wll

follow the status that is also going to be set in St.
Paul . And lastly, there are some Duron pretrial
hearings on July 9th and July 23rd.

MR. PRATT: Just one quick point with
reference to Judge Leary's overture to your chambers
about setting these conferences in conjunction with his.
We were planning to talk about that this afternoon with
Judge Leary letting himknow when you had set these.

Now t hat we are not having one, | propose,
unl ess you direct otherw se, we will provide the
plaintiffs' counsel in the M nnesota state proceedi ngs
with the dates of our MDL conference to try to get an
agreement from them that sonetinme those days will work
for themand we will communicate that to Judge Leary's
| aw clerk, unless you all want to communicate directly
to Judge Leary. | just don't want it to fall through
t he cracks.

THE HONORABLE JUDGE FRANK: We will give the

dat es. | think out of professional courtesy, since they
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called us -- do as you will, but we will go ahead and
make those and informthem of those dates and ti mes.

MR. PRATT: That is all on this side, Your
Honor .

THE HONORABLE JUDGE FRANK: M. Zi mmer man?

MR. ZI MMERMAN:  Your Honor, that does
compl ete the agenda, and there is no further coments on
t he PSC. | don't know if anyone else in the courtroom
has any comments, which we normally open it up to at
this time.

THE HONORABLE JUDGE FRANK: Well, | suggested
for some of us old enough to come up in the '60's and
70's that we could meet and confer to these sensitivity
groups. And Ms. Cabraser said there actually are those
going on out in California.

MR. ZI MVMERMAN: What they do in California,
| ook forward to doi ng here. It al ways comes our way.

THE HONORABLE JUDGE FRANK: | al ways thought
what goes on in California stays there. Ms. Cabraser,
do you want to be heard on that?

MR. HOPPER: She has a lava | amp, Your Honor.

THE HONORABLE JUDGE FRANK: Oh, yeah, she has
a lava lanp in her office, as well.

MS. CABRASER: | would be happy to facilitate

such a happening at any time.
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MR. HOPPER: Can we get the lava |amp, on the
record?

THE HONORABLE JUDGE FRANK: There is one
matter that | have under advi sement. |l will get the
decision out in the next few days on TPP's and the
connected issue. And that will be out between now and
m d next week.

So, anything further on behalf of the
Def endant s?

MR. PRATT: Not hi ng, Your Honor.

THE COURT: Thank you, all. Anything
further, Magistrate Boyl an?

THE HONORABLE MAGI STRATE JUDGE BOYLAN: No.

THE COURT: Thank you all for comng. W are
adj ourned. Thank you.

(Adj our nment . )
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