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(I'n open court.)

THE COURT: You may be seated. Thank you.
Last week, | won't name the case, but we had sentencings
in here, and there was literally not even standing room
and so we had to put the public in the jury box. And
they were all here for the defendant during the
sentencing in | guess what you would call |unging
di stance of the Court.

So, | just said, without nmentioning the
Judge's nanme in Florida, | said there, now, there won't
be any breakdowns today, there won't be any crying in
the courtroom Everybody was very professional and
there wasn't a problem So, | do apologize to the
extent we are probably sardined in here today.

Why don't we just note for the record who is
here and in what capacity? And then we will agree -- we
will either -- I will find out who is in agreement on
how we are going to proceed with the oral argument this
mor ni ng, and then we will -- or I will mke the call on
it. So, M. Zi mmer man?

MR. ZI MVERMAN: Good norni ng, Your Honor, nmny
name i s Bucky Zi mmer man. | am | ead counsel for the
Plaintiffs Steering Commttee.

MR. LESSER: Good morni ng, Your Honor, Seth

Lesser, also | ead counsel for Plaintiffs.
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MR. DRAKULI CH: Ni ck Drakulich, Your Honor,
for the Plaintiffs.

MR. GOLDSER: Good morni ng, Your Honor. Ron
Gol dser for the Plaintiffs.

MR. ARSENAULT: Good morni ng, Your Honor,

Ri chard Arsenault for the Plaintiffs.

THE COURT: Did you go via the airport, this
mor ni ng?

MR. ARSENAULT: No, we found a shorter way.

MR. SOBOL: Good morni ng, Your Honor, Tom
Sobol, menber of the PSC for the Third-Party Payor.

THE COURT: M. Pratt?

MR. PRATT: Tim Pratt for Guidant.

MR. CARPENTER: Andy Carpenter for Guidant.

MS. HOLLOWAY: Jean Hol | oway.

MR. PRICE: Joe Price for Guidant, Your
Honor .

THE COURT: \Whoever wants to indicate -- have

the | awyers tal ked about --
how we are going to present
not ?

MR. PRATT: No,

di scussi on, Your Honor, wi't

Comm ttee.
subj ect

to your approval.

Per haps we shoul d have.

do they have an agreenment on

the argument this morning or
we really haven't had any
h the Plaintiffs Steering

Here is my proposal
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There are two aspects to the nmotions today,
one is the Medicare Secondary Payer Act and the Motion
to Dism ss those claims. The second is the Motion to
Dism ss the Third-Party Payer cl ains.

M. Carpenter and | are going to divide that
up. | will handle the MSP side of it, he will handle
the Third-Party Payer side. | propose, subject to your
approval, that we start with MSP, move through that
argument with | hope some due speed, and then turn it
over to the Third-Party Payer argunments. If that is
acceptable to you and to the Plaintiffs Steering
Commttee, that is the way we would propose to do it,
Your Honor .

MR. SOBOL: We are content with that, Your
Honor .

THE COURT: VWho will be making the argunments
for the Plaintiffs? Obviously, there are a number of
names on each of the briefs that were submtted, so --

MR. GOLDSER: Your Honor, | have the MSP
argument, Ron Gol dser.

THE COURT: Al'l right.

MR. SOBOL: And | do for the Third-Party
Payor, Your Honor, Tom Sobol .

THE COURT: \Why don't we proceed, then? And

what | am hopeful -- and I will represent to you,
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mysel f, along with Ms. Gernon, and to -- well, first of
all, I will stop there. She and | have had a chance to
read all subm ssions on the motion, and to a | esser
extent, Ms. Schutz and Ms. Mair have read some of the
subm ssions, if not all

| am hoping that at the end of each notion,
or maybe at the end of each argument, each party can
suggest to nme what the procedural effect of granting or
denying these, the nmotions, are on individual
Plaintiffs, or as a group, on Third-Party Payers,

Medi car e.

I n other words, if you have a view, with
respect to what -- if | grant or deny the motion in sum
or in part, would it solve, would it resolve, what it
does and what the effect of it is depending on how I
rul e. Because in reading the briefs, I'mnot so sure --
maybe there is not an agreement on the effect, overall.
But, at the end, if | have a question, | wll ask, and
we can go ahead with the arguments.

MR. PRATT: Thank you, Your Honor. W have
anot her medi cal device MDL up here, the Medtronic MDL.
And Judge Rosenbaum has wei ghed in on the notions to
dism ss the Third-Party Payer and MSP clainms in that
[itigation.

As you know, he granted the Motion to Dism ss
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the MSP Claims in that |itigation, but denied the
Motions to Dism ss the Third-Party Payer Cl ains.
According to our scorecard, that makes Judge Rosenbaum
1-and-1, because | am here to urge you to not only grant
the MSP notion, but also to grant the Third-Party Payer
Motion to Dism ss.

THE COURT: s it your view, and then if you
have an opini on about -- well, it is my view, but I
think on this Ilimted issue, probably the Plaintiffs
agree with me that -- can the two cases be distinguished
factually or legally? Or are you saying, well, you
know, we are not going to agree on if they were properly
deci ded, but certainly we agree you can't distinguish
one fromthe other, other than who the judge is
presiding over the case. | mean, for purposes of these
motions, is that your view on at |east these particul ar

moti ons today?

MR. PRATT: Well, clearly, the MSP clains are
separate fromthe Third-Party Payer cl ains. In terms of
what Judge Rosenbaum did with the MSP, well, he was

obviously right on that. On the Third-Party Payer side,
| think our hope is to show you how his ruling is not
consistent with the great weight of authority. So, |
mean, | guess | am not sure | understand --

THE COURT: Well, the question was whether
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the two cases, factually and legally, that there would
be no reason to rule one way in one case and one way in
t he other, except for how the Judge sees the case, as
opposed to saying, well, you could decide it this way
and Judge Rosenbaum decide it that way because they are
factually and legally distinguishable, and so we would
expect different rulings in these two MDL'Ss.

| was going to think you were going to say
quite to the contrary that, well, it would be very
difficult for any |lawyer to explain why one judge woul d
call it this way on each of the nmotions and one woul d
call it in a different way.

MR. PRATT: Yes, right. We are going to try
to urge you to grant both of the Motions to Dism ss,
because that would favor our side. But, in our view,

t hat woul d make you 2-and-0 and put you a half game up
on Judge Rosenbaum the division standings. So, | don't

know i f you have handl ed an MSP notion in this context

or not.

THE COURT: | have handl ed the notion, but
not in an MDL context. | have handl ed such a notion,
SO --

MR. PRATT: So, you are famliar with it.
But, | want to start with the MSP side, with the case --

the only case in the MDL that raises the claimthat
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Gui dant is responsi ble for double damages due to the
claimfailure to reinmburse Medicare for certain
expenses. That is the Tamela |lvens case.

Now, the lvens case is not an 1861 case.
Those are the bell wether cases that are com ng up. Her s
is an AVT case. We have different product |ines
involved in this. She had an AVT device. The AVT
device was a device that was subject to a June 2005
position letter.

The letter explained that there were three
| atching failures out of 21,000 AVT devices in that
particul ar product I|ine. It also said that these AVT
patients could go to their doctor, wouldn't have to have
t he AVT device removed, but they could have it
reprogrammed to reduce that already rare and m ni mal
risk down to zero.

Wthin six weeks of the letter going out to
t he physicians, for reasons that we don't know, Ms.
| vens chose to have her AVT device renoved. Not because
anyone from Gui dant or the FDA said that they needed it
to be removed, but she chose to have it removed. The
device, by all accounts, was fully functioning at the
time. She suffered no injury as a result of that
expl antation and she suffered no econom c | oss because

of that replacement, very typical of the cases we have
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in this MDL involving all of the product |ines: No

failure, no injuries,

no econom ¢ | oss.

Wthin three weeks of having that AVT renoved

and replaced, she filed a | awsuit. In that | awsuit she

wasn't just claimng that she suffered economc | oss,

because she coul dn''t

econom ¢ | oss. VWhat

claimthat. She didn't suffer any

she said is, | want to represent

everybody who had any device that was subject to any of

the recalls in the summer of 2005. Not just AVT device

users, but the Prizm 2,

the Renewal 1 and 2, Renewal 3

and 4, and presumably all of the pacemakers. | want to

represent all of themin this |lawsuit. And what | want

Gui dant to pay me --

understand it -- | want

Governnent, Ms. |vens,

and you al most have to read it to

them to pay me, not the

doubl e the amount that was paid

by Medicare to reinburse all health care providers for

all health care services provided to Medicare

beneficiaries resulting fromall of the recalled

i mpl ant abl e defibrillators, all of them So | think we

know why the case was filed, clearly a nmoney nmotive to

it.

THE COURT:

driven, aren't you?

MR. PRATT:

driven.

What you are implying is |awyer

| am suggesting it is money
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THE COURT: All right, noney driven.

MR. PRATT: Yes. So, | think that is why it
was filed, and there is no fault that lies with that.
The question is whether it can proceed or not. And

whet her it can proceed as a self-standing MSP claim We
are not tal king about Ms. lIvens' own claims, here. You
asked the question about what effect does it have on the
i ndi vidual claimant? The answer is really none. We are
tal king here about the MSP claim which is one |awsuit,
which is a self-standing argunment.

She could proceed with her clainms with all of

the rest of them even though her device didn't fail, if
she wants to argue that | was somehow affected adversely
by this, I amentitled to noney for my own cl ai med

injury, that can proceed. That is not the subject of
this. What we are tal king about is that part of her
case in which she is saying, | want to receive all of
the noney paid to any health care provider by Medicare
for any of these recalled defibrillators.

They can not proceed with this, Your Honor.
They have no |law to back it up. There is no public
policy considerations to back it up. And there is no
standing for Ms. Ivens to proceed with the case as she
has filed it.

What the Plaintiffs are asking you to do on
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the MSP side of things is to do something that no judge
has ever done. They are asking you to hold an all eged
tortfeasor, responsi ble for double damages, for failing
to pay Medicare, even though there has been no

determ nation that the alleged tortfeasor had a
responsibility to pay. That is what they are asking you
to do.

The law, all of the law from every judge who
has decided that issue has said, no, you cannot recover.
Just a quick sort of catch-up on what the MSP Act is all
about, and | do this not to suggest you don't know it,
but to distinguish some of the cases that the Plaintiffs
are going to relying on. Clearly, the MSP statute is
intended to sort of facilitate Medicare's recovery of
money that has been paid by them That was the point of
it in 1980 when it was adopted.

There are two aspects to it. One is for
Medi care to get back from people nmoney it has paid, pure
subr ogati on. That is not what we have here. A | ot of
the cases of the PSC side do not involve subrogation,
not what this case is about. This case is about the
doubl e- damage aspect of the MSP Act. And that provision
provides that if M. Carpenter here is the insurance
conpany with the responsibility to pay noney to an

all eged victim that is their primary insurance conpany,
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whet her it is Workman's Conp, whether there is
autonotive liability insurance, he has the
responsibility to pay the alleged victim and refuses to
do so. And Medicare is here and says, well, you should
pay, but if you don't, we will make an additional
payment to this alleged victim

Under those circumstances, for this person's
failure, the primary person's failure to make the
payment that was due, and Medicare had to make it on its
behal f, the | aw provides that Medicare, the United
St ates Government could go against that primary insurer
and say, you failed to pay us. And we are going to
penalize you by making you pay double of what you should
have pai d. It is a double damages provision flow ng
fromthe failure of an entity to pay what it was
responsible to pay. And that is a critical point in
connection with our Motion to Dism ss.

The statute says it nust be denonstrated that
the primary plan, whether it is an insurance conpany,
whet her in this case, as they claimit to be, Guidant,
that it's denonstrated that that primary plan had a
responsibility to make the payment, and that Medicare
made it conditionally on its behalf. It is a wrong
agai nst the government statute.

It is a failure to pay statute. It doesn't
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fit here. Because as the cases establish, if the
liability as of an alleged tortfeasor has not been
adj udi cated, as in this case, there is no responsibility
to pay. The prem se of the statute is not met.

In this case there is no question that
Gui dant is sitting there saying, we are not |liable. W
have no responsibility to pay. W are denying that we
owe these individuals like Ms. Ivens nmoney as a part of
the tort case. So, the liability of Guidant to this
all eged tortfeasor has not been adjudicated. The courts
t hat have addressed this point recently and as far back
as 2003 have consistently said you cannot proceed with
an MSP cl ai m under those circumstances.

Most recently on the Gl over case in the
El eventh Circuit in 2006. An all eged tortfeasor is not
a responsible party under the MSP statute. The statute,
and this is the quote fromthe Gl over case. The statute
does not enconpass the unresolved, unestablished tort
claimthat Plaintiff relies upon to determ ne
Def endants' all eged responsibility to reinburse
Medi care. They dism ssed the MSP claim And we are
urging you to do so on the same grounds.

The Mason versus American Tobacco case is a

Second Circuit case, 2002, same basis. An alleged

tortfeasor is not a responsible party owi ng money under
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the MSP Act. The United Seniors case out of the

District of Massachusetts, very recently, 2006, same
ruling. Alleged tortfeasor, |ike Guidant, is not a
responsi ble party. And Judge Rosenbaum made that as one
of the bases of his conclusion that the Medtronic MSP
claim must be di sm ssed. He relied on the G over case
and the reasoning of the Iine of cases |I just described
for you in saying that the case nmust be di sm ssed
because there was no determ nation and there has been no
determ nation that Medtronic is a responsi ble party.
Wth his phrase, what the Plaintiffs are trying to do is
put the cart in front of the Court. You can not do that
| egal ly.

Despite the creative argunments, and | will
give them an A plus on the Plaintiffs' side for
creativity in their brief, they picked this out of the
brochure, and this out of the statute, and this out of
the case on subrogation and tried to put it together.
But, at the end of the day, there has been no case,
anywhere, to adopt the claimthat the Plaintiffs are
pursuing in this litigation

So, the law is against them Public policy
i's against them | mean, it would be a terrible
precedent if one were to declare that at the very

begi nning of a mass tort before any liability has been
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resolved that a private citizen can junmp ahead of the
United States Government, file a lawsuit claimng double
damages for all of the beneficiaries in this sort of
ill-defined representative class, and say, | want the
money for nyself. There is no provision under the
statute for how this noney would be allocat ed.

Judge Rosenbaum made t hat point. | mean,

t hat would create such a race to the courthouse, | mean,
peopl e would get trampled in this process. That is not
what this statute is intended for. There has to be a
determ nation, a demonstration of responsibility before
there can be litigation. That hasn't been done.

So, public policy doesn't support it because
it would just promote a |lot nore litigation than we
have, number one.

Nunmber two, arguably, it would deny the
United States Government a chance to get in line to
pursue Medicare recovery. The statute doesn't say that
a private citizen, a step behind Medicare, in line to
get reimbursenment for these doubl e damages. Fal se
Cl ai mis Act does, but this does not.

Plaintiffs' interpretation would dramatically
expand Federal Court jurisdiction. You can file an MSP
clai munder the statute wi thout regard to diversity,

wi t hout regard to the amount in controversy. I f they
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are right, contrary to the |law, that anybody can file an
MSP cl ai m at any point when there is sinmply an
all egation of a tort, Federal Courts can be inundated,
no matter what type of case you have, without regard to
diversity, without regard to amount in controversy,
someone could take that dog bite case or that car
collision case and file it in Federal Court under the
auspices of the jurisdiction provided by the MSP
st at ut e.

Gl over, for example, pointed that that would
be agai nst public policy. Plaintiffs' interpretation,
if they are right, is that a defendant sued under the
MSP Act could really not contest liability w thout
facing the risk of double damages.

You filed the lawsuit, and you say, you have

to -- you have a responsibility to pay. You haven't.
And even -- and if you don't, you are going to be facing
doubl e damages. So, a defendant |ike Guidant is facing,
wel |, we have now been demanded to make Medicare

payments that we believe we are not responsible for
payi ng. We want to contest liability. The failure to
do so, not pay, faces -- exposes the defendant, |ike
Gui dant, to doubl e damages. So, as the Gl over case
said, you can't put a defendant |ike Guidant in that

position, where they either have to pay or contest
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liability and face doubl e damages down the road.

It al so would be against public policy, Your
Honor, because by allowing Plaintiff to proceed under
the allegations of this Conmpl aint would permt a
Plaintiff to essentially pursue a representative class
action wi thout satisfying the elements of Rule 23. That
is what this Conmpl ai nt does. It says, | want to
represent everybody, but there is no protection within
t hat of the type provided by Rule 23 class action,
numerosity, typicality and all of that.

So, if there is no public policy argument to
do what the Plaintiffs are urging you to do, no |law, no
public policy, plaintiff also has no standing, Your
Honor . | mean, standing, sinply stated under Article
11, is that a person has to be injured in fact to have
a case or controversy that is worthy of being considered
by the Federal Judge.

That is not what Ms. lIvens has in this case.
She has suffered no injury, in fact. All of her
expenses have been paid by Medicare, as she all eges.

The Vermont Agency case and Judge Rosenbaum tal ked about

t he Vermont Agency case, we tal ked about it in our

brief. It says that an individual doesn't have standing
just to sue on behalf of everybody in the United States

out of some claimed injury. You just can't. You don't
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have that basis. The Lujan case al so says, just because
you as an environmental plaintiff think that the
environment has been hurt, that doesn't give you
standing to sue. You have to have an oar in the water.
You have to have some injury in fact that is a
springboard to say to the federal judiciary, we need
somet hing to make us whol e.

And Plaintiff has not claimed an injury to
herself and cannot claiman injury to herself. Again,
t hat was the basis for Judge Rosenbaum one of the bases
of his ruling denying the MSP claimnt in the Medtronic
litigation. There is also a different standing
argument . It says, well, what about the claimthat she
has been sort of appointed by this statute, she, Ms.
| vens, to represent everybody in sone representative
capacity? Numerous problens with that. One is, the
statute doesn't give her that right, nunber one. Number
two, it would be unconstitutional. There clearly is a
way in which Congress can create a mechani sm where an
i ndi vidual private citizen can sue to recover on a
broader basis beyond his or her own injuries. The False
Clainms Act is an exanple of that.

The False Clainms Act has created a situation
t hat has been an additional assignnment of the

government's claims to individuals subject to the
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conditions in the False Claims Act. They don't take
over the government's claim they have to give notice to
t he governnment, there is a way to allocate the noney,
any money that is recovered. There are all kinds of
protection built into that, conditional assignment
within the False Claims Act.

In the MSP Act, there is nothing like that.
And as Judge Rosenbaum said, the MSP statute does not
provide an individual plaintiff in this case, |ike Ms.
| vens, with a conditional assignment of the government's
claim That is inportant in a |ot of ways. It is
i mportant because if you interpret it the way the
Plaintiffs want you to interpret it, that w thout these
protection, without an express conditional assignment,
Ms. |Ivens can proceed on behalf of everybody, we have
constitutional problens.

Article Il of the Constitution says that it
is the executive branch's responsibility to enforce | aws
affecting the public welfare. And it can be assigned
expressly, as in the False Clains Act. It has not been
assigned in connection with the MSP.

So, | will see what the Plaintiff had to say,
Your Honor. | think this is a fairly straightforward
argument with abundant precedent to back it up. You

asked a question on what effect this really has in sort
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of the course and scope of this MDL. | woul d say, none.
There is one case involving an allegation that a
Plaintiff can recover for everybody under the MSP Act.

It doesn't affect any individual persons claim. They

will be able to proceed, you know, weak or whatever they
are, we will be able to defend each of those on the
merits. It doesn't really affect that.

But, | urge you to follow what Judge

Rosenbaum did, follow the precedent of the Second
Circuit and the Eleventh Circuit, follow the precedent
of other Federal District Courts that have addressed
this issue and say that an unadjudicated tortfeasor
i ke Guidant is not a responsible party. Gui dant had no
responsibility to pay Medicare anything at any time.
That is not resolved. And under those circunstances,
Ms. Ivens MSP claimought to be di sm ssed. I n addition
to that, she has no standing to proceed with it.

There are some ot her argunments we make in our
brief, Your Honor, about whether Guidant constitutes a
primary plan under the MSP. Rat her than get into all of
that, | will just rely on the papers. | f you have any
questions, | would be glad to --

THE COURT: Timng of this notion, is there
some significance to it, as opposed to the parties

saying, these trials are around the corner and ot her
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di scussi ons are goi ng on. | s there somet hing
particularly crucial about it?

For exanple, in another case | have with 40
to 60 people, it is not an MDL, and it is not actually
public. So, | can't -- like a lot of these qui tams,
you can't go into sonme detail, but we sat in a room and
the parties were trying to resolve some of the clai ms.
And they said, we are going to go to the United States
Governnent, because if we only have to pay back Medicare
10 cents on a dollar versus 30 cents on a dollar, here
is what our claimis -- here is what the gl obal
resolution is. And in that case, they dealt it out at
10 cents on the dollar.

But, they asked me to wait, because what
| ooked |Ii ke, whether it was with a jury verdict or other

resolution of the case, what |ooked like a fair amount

in the eyes of individual Plaintiffs was, well, it is
fair if I don't have to pay back all of the money to the
feds, or over to the State Medicaid program It is
unfair if -- it is fair if |I can pay 10 cents back on
the dollar, so the two negotiated it. And | wasn't a
part of that negotiation. | am just curious, the
timeliness, whether -- is there some significance to it

or is it just consistent with the scheduling orders in

t he case?
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MR. PRATT: Two different questions, | will
try to answer them both. One, does this affect the
bel | wet her cases and trials? Not at all, it doesn't
af fect that whatsoever. Number two, does it affect any
sort of negotiations that are going on with respect to
the MSP? | think not. It is interesting that there
really is only one MSP claimin this MDL. | think it is
self-standing, it is not affecting, in my view any
negoti ati ons, so fromthat standpoint | think --

THE COURT: And at the end of all of the

argunments today, just not on this nmotion, but the other,

| will give a very time specific about when | would
intend to file a decision and what, if anything, that
does in ternms of conplicating any other issue. I wil

be very specific with the time frane. So, if there is
an issue there, we will figure it out before we adjourn.
Thank you

MR. PRATT: Thank you, Your Honor.

MR. GOLDSER: Good morni ng, Your Honor. Just

give me one moment, if you would, please?
THE COURT: | can return the zip drive and
the copies to whoever. And then we can deci de who gets

what. There it is. So, did Judge Rosenbaum get it
right, M. Gol dser?

MR. GOLDSER: | don't think so, Your Honor.
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Don't you know nmy | aptop just decided it was going to

reboot,

itself, which thank goodness means we are going

to work off paper. | had a Power Poi nt which maybe we

will get to, but we can work off these slides as a

summary of my argument. And if | may approach?

boot, |

| onger

THE COURT: All right. W can wait for the
mean, if you're --
MR. GOLDSER: Oh, no, my computer takes a | ot
t han that.
THE COURT: Al'l right.

MR. GOLDSER: Besides, | was going to have to

| ook down and | wouldn't be able to make eye contact.

And that is not a good thing to do when you are givVving

oral argunent.

Ron Gol dser, of course, for Plaintiffs on the

Medi care Secondary Payer Act. M. Pratt followed the

case |l aw and ignored the statute and regul ations. The

good news is that other than Judge Rosenbaum s deci sion,

whi ch may or may not be persuasive, and obviously | am

going t

0 say it is not, you have a clean slate to write

on. We have no Eighth Circuit law on this. W have an

El event
Circuit

case.

h Circuit decision. We al so have a Fourth
and a Second Circuit decision that bear on this

So, there are some conpeting Appellate Court

deci sions that matter.
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THE COURT: And | can tell you, it's said,
well not in entire seriousness, even though it is a
serious matter. Obvi ously, judges in the same district
will part company and see things differently. And Judge
Rosenbaum and | have done that twice in the |ast two
years. He does it more eloquently than | do. He will
put in the footnote. | don't intend to gainsay ny
col | eague over there in St. Paul -- | had to | ook up the
word gainsay to -- and then when | just recently on a
case with Danielle, when | said to her, | want to put a
footnote in nmy opinion that | don't intend -- |
reluctantly gainsay nmy coll eague over in M nneapolis, so
it does happen fromtime to time. So --

MR. GOLDSER: Well, | hope to give you reason
to do so, and there will be lots of gain here for the
United States Government and our health care system an
t he Medicare Trust Fund, which really is the purpose of
t he Medi care Secondary Payer Act.

As | take you through the slides, the place I
want to start is with the economcs of this case, what
it means. \What does this Medicare Secondary Payer Act
really mean? | don't think there is any dispute that
for the 1,400 individual |lawsuits that are in this ML
right now, there are subrogation clainms, be they health

i nsurance or be it Medicare.
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And the figure I am going to use is that

about 50 percent of the claim that have been paid were

paid by Medicare, 50 percent were pai

d by health

i nsur ance. | have seen variations around that number,

but that is a rough count. So, of those 1,400 cases,

700 of those were explants -- in fact

, not all of them

were explants as you know, half of them were expl ants.

Let's say 400 were explants made by Medi care.

But, what we know after doing discovery, and

what my first slide will tell you is

that there are 23,

al most 24,000 explants that Guidant knows about and has

covered under their supplemental warranty program  And

if you take half of those, 24,000 divided by two is

12,000. There are 12,000 explant cases that Gui dant

knows about through their warranty program but probably

more, that Medicare has paid for.

So, inthis litigation that is before you, we

have 400 cases that Medicare will be

rei mbursed for.

And 11, 600 Medi care payments that were made, i ndividual

patients for whom Medi care was paid,

not be rei mbursed for.

t hat Medicare wil |

And if you want to tal k about public policy,

let's tal k about the Medicare system

which is broke. [

don't know if you saw 60 m nutes on Sunday night, big

expose about the Medicare system but

that i s not news.
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The Medi care systemis broke. And this statute needs to
be interpreted with that in mnd. The Trust Fund needs
to get reinbursed wherever it can.

How do we get before this Court 11,600 clainms
for Medicare reinmbursement that are not presently before
this Court? Because all you have got, according to the
Def endant are 400 or so subrogation cl ains.

The arithmetic multiplies that out to be over
$300 mllion that Medicare should get back before you
t hi nk about doubl e damages. And let's talk about double
damages for a second. Great fear Guidant has of double
damages. And they make it sound like this is the only
statute in the entire United States Code where double
damages is at risk before liability is determ ned.

Well, that is hardly the case. Antitrust |aw cones to

m nd i nmedi ately, where it is not double damages, but
treble damages. And that is before liability is
determned. So, | don't know where they are com ng from
t hat you have to have liability determ ned and an
opportunity to make a paynment before double damages
applies. | don't think it does.

So, what Medicare is |ooking at is over $600
mllion, going back to the Medicare Trust Fund to help
in some small way fix the Medicare system

| am going to take the briefing that has been
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done like a Rubik's cube, and turn it 90 degrees, and
| ook into this wi ndow from anot her angl e. | want to
start fromthe notion of if the United States were
standi ng here, if Medicare were standing here, what
could they do to bring this litigation before this Court
to recover for those 11,600 clains that they have paid?
Can Medicare sue Guidant for the illegal
conduct concerning these devices at issue? | mean, it
is unfathomable. The word | used in the slide was
i mpl ausi bl e. But, it is unfathomable that Guidant could
wal k away from Medi care and not have to pay the United
States Government if the United States Government
brought the | awsuit. So, | want to tal k about the
United States' rights, first. Because then you go into
t he question of, okay, if the United States isn't here,
what exactly has Congress authorized a private citizen
to do under these circunstances? Are the rights of a
private citizen coextensive with the United States or is
t here some big canyon that you have got to | eap over
t hat prevents a private citizen from doing that which

the United States can do?

THE COURT: Well, and then a question may be,
and you may say, we will soon find out. O, M. Pratt
may say, well, that is a nice -- it is a rhetorical

thing to ask, but it is not really relevant. And that
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is, why aren't they here? And do they typically bring
motions for intervention?

And I won't go into sonme of the cases where
they fly in lawyers on matters involving mybe a few
t housand dollars from Washi ngton on a regul ar basis to
our Federal Court and other Federal Courts -- not in
this area, but that is a question that a judge or the
public may have, as well.

Whet her you should be here or not, or no
matter what happened to the notion, where are they? Wy
aren't they here if the numbers are in the neighborhood
of $300 mllion just to get things started?

MR. GOLDSER: | wish they would tell me. I
have asked. And they aren't. And that is all | know.
And t hank goodness, Congress has authorized private
citizens to do that which the government has chosen for
what ever reason not to do.

The fact of the matter is, and I think I am
going to say this a few times, there is a statute out
there that gives a private cause of action. Congress
intended to do somet hing. What exactly did they intend
to do, under what circunstances, and how can you make
that statute effective in any way other than what | am
asking this Court to do?

| don't think you can. | don't think there
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are any circunmstances that any of the cases today have
told you about that give a private citizen the ability
to do sonmething under this statute. So far the only

answer i s no. There have been a few cases, the Brown

case out of the Fourth Circuit is one, the Dow Corning

case out of the Bankruptcy Court in Mchigan is another,
where the claim have been recogni zed, but other things
have prevented that case fromgetting to the end.

| think we have got everything here that
woul d make this case get to the end. By end, | don't
mean di sm ssal today.

THE COURT: | didn't think so.

MR. GOLDSER: Okay. So, what is the
statutory framework? The United States Government has
two rights. First under (b)(2)(B)(iii), the United
States has a direct right of action. And under (B)(vi),
t hey have subrogation rights.

Now, think about what those two are how t hey
differ from one anot her. |f you follow M. Pratt's
argument, and you have to have liability determ ned
first, or responsibility determned first before the
United States Government can come in and make a claim
you really are only limting the United States to a
subrogation claim There is no direct right of action.

Because sonebody has got to bring that |lawsuit to have
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responsibility determ ned.
If the United States can't do it because they
can only bring a claimunder the MSP after
responsibility has been determ ned, somebody el se has
got to do that. Congress has given that authority to
all of the individual plaintiffs' lawyers in the country
to do that? | mean, can you i nmagi ne what Wall Street
would say if that were the ruling, that it was up to us,
plaintiffs' |lawyers, the trial bar, to bring as many
| awsuits as possible in order to vindicate Medicare? |
don't think so. The United States has a direct cause of
action, the statute says so. The regul ations say so,
t he Medi care Manual says so. Everybody who matters in
the regul atory and executive side says so.
Significantly placed right after those two
United States rights in the statutory scheme, right next
line after it is, there is created a private cause of
action. And there are some regul ations, there's some
| egi slative history that talk about what that private
cause of action neans. And some of the things | wil
tell you are new today that were not in the briefs, and
that is why the slides will be inportant to you because
there are some citations that will be new that you
haven't seen before. But, there is some logic to the

pl acement of those statutes right next to each other.
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The direct action, the United States may
bring an action against any or all entities that are or
were required or responsible to reimburse. \What does
t hat mean? The next statute, subrogation, the United
States shall be subrogated to any right under this
subsecti on. So, we have gone through that. Those are
two very different things.

If the United States had to await a ruling on
t he question of responsibility, their right would be
not hi ng more than subrogation. They have a direct
right. So, what is that direct clain®?

The regul ations are at 42 CFR 411.24(e), and
t hat says that CMS has a direct right of action to
recover from any primary payer. W have already said
t hat . When? Something | found yesterday that was not

in the briefing, it is in that same regul ation, 42 CFR

Section 411.24(b) -- 1 don't know if you are follow ng
along with me, but | have got this one.
THE COURT: | am

MR. GOLDSER: The second bull et point, CMS
may initiate recovery as soon as it learns -- as soon as
it learns what? That paynment has been made or could be
made under ... and then there is a whole string cite,
Group Health Plans, Whrkers Comp, any liability

i nsur ance. So, this notion of primary plan and
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l[iability insurance, that is really not an argunment that
M. Pratt wants to make very strongly, and he didn't.
Because that issue has really gone away since the 2003
Medi care Moderni zation Act amendments. Self insurance,
liability insurance, tort liability is a primary plan
under the statute. But, the point of this regulation
i's, when can Medicare act? They can act as soon as they
| earn that a payment could be made or has been made.

Now, has been made follows the argument that
M. Pratt made that you have got to wait for a
responsibility determ nati on. But, or could be made, it
says, CMS can junp in right at the beginning before that
responsibility determ nati on has been made. And they
can start initiating the recovery action. They can file
a lawsuit to initiate the recovery action.

And significantly, this regulation which was
published at 71 Federal Register 9466 in February of '06
supersedes an earlier Federal Register publication at 54
Federal Register. And it is the 54 Federal Register
cite that was used by the District of Massachusetts in

the United Seniors case. In other words, the United

Seniors case relied on old law. They didn't rely on the
2003 anmendments and the subsequent regulations to find

that there is a two-Ilawsuit rule. The United Seniors

case was not presented with this regul ation,
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unfortunately, by the Plaintiffs |awyer at the time.

THE COURT: So, implicit in that statement is
that the decision is different under this than under the
one-si ded?

MR. GOLDSER: The decision that you should
make is different under 42 CFR 411.24(b), as enacted in
2006, because it supersedes the regulation that the

Uni ted Seniors case relied on. The United Seniors court

apparently did not have, or perhaps chose to ignore but
| would prefer to think did not have, the current

regul ation that says recovery can be initiated as soon
as Medicare | earns about the possibility of that
recovery.

The next slide is a portion of the Medicare
Manual . It repeats the notion that Medicare has a
statutory direct right of recovery. The Medicare folKks
believe it.

The next slide tal ks about their subrogation
rights. And the important part of this provision in the
Medi care Manual is near the bottom And it says,

Medi care can be a party to any claimby a beneficiary or
other entity against an alleged tortfeasor, and or his

liability insurance, and can participate in negotiations
concerning the total liability insurance payment and the

amount to be repaid by Medicare. Key word there,
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al l eged tortfeasor.

If they are a determ ned tortfeasor, they are
no | onger an alleged tortfeasor. | n subrogati on,
Medi care can join the case. They can participate in the
case, as liability was being determ ned. It is crazy to
think that the United States has the right to join in a
| awsuit that the plaintiffs brought, but can't do it
themsel ves to have liability determ ned. That would
make the two different statutes, the direct right of
action under the subrogation claimvastly different than
when the United States could participate. Why on earth
woul d Congress do that? It makes no sense.

If the United States can get in during the
pendi ng lawsuit in subrogation, they can bring the

claim themselves. The Dow Corning case said that. The

Dow Corni ng case, the government actually, | think,

brought this case. And the problem wi th Dow Corni ng was

that at the end of the day they failed to prove the

underlying liability. The Dow Corning decision is a

very long decision, but there are some very inportant

parts of the Dow Corning decision. They talk about how

the United States Government's direct right of action
is, in a sense, derivative. The United States brings
the lawsuit to recover Medicare when it is based on the

i ndi vidual court clainms or underlying liability clains.
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The United States steps into the shoes of what the Dow

Corning Court said in order to prove the tort liability.
The United States, can, must, has the ability to prove
the underlying tort liability directly.

The Medi care Manual says so. The Dow Cor ni ng

case says so. It just doesn't make sense that Medicare
woul d have to wait for a liability determ nation in
order to bring its own claimwhen they can junmp in in
subrogation as early as possible.

Now, the Conpl aint here sets up a scenario
that is a little different -- well, actually it is a |ot
different fromall of the other efforts to bring these
ki nd of cases. Erin Brockovich, as you may know, tried
to bring sonme cases. She didn't succeed because she
doesn't have statutory standing. She didn't have any
medi cal payments made on her behalf. There are a whole
bunch of cases like that. Those can be dispensed with
pretty easily. Tamel a Ivens had a devi ce. Her i npl ant
was paid for by Medicare. Her expl ant was paid for by
Medi care. She has a personal injury lawsuit. She is
seeking recovery of her medical bill damages in her
personal injury |awsuit. She has statutory standi ng
where Erin Brockovich and |ots of others do not. That
is on the tort cases.

Many of the cases, | think all of the cases
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so far have sought to have the responsibility

determ nation made as a tort liability determ nati on,

t he judgnment prong, and | will get to this in a m nute.
But, we also had a different approach, in addition,
here, and that is that there is a direct contractual
liability.

The contractual liability is very much |ike a
first-party health insurance plan. | think M. Pratt
alluded to it earlier when he said if the health
i nsurance conmpany fails to make the payment, Medicare
will step in. And they try then to recover fromthe
health insurance conpany that has got a contractual
relationship with the patient. So, Medicare is trying
to take the benefit of a contractual relationship
bet ween a health insurance conpany and the patient.

Here we have a very simlar relationship
bet ween Gui dant and the patients. W have a warrantied
rel ati onshi p. And when that supplenmental warranty was
i ssued, there was a direct letter to the patients. Dear
patient: W will pay you extra noney because of this
recal |.

Now, please put aside for the moment that
there is a cap on that noney, because us we think that
cap is invalid. But, that is for another day. That is

the liability determ nation. What is inmportant here is
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that there is a contractual warranty relationship which
makes for a first-party, in addition to a third-party
tort relationship. And we are arguing that both of

t hose apply for the determ nation of responsibility.
Those are both pled in the Compl aint.

So, where does this determ nation of
responsibility notion come from? It comes from Section
(b)(2), which is right before the United States direct
cause of action. And it says, "The primary plan shall
rei mourse Medicare if it is demonstrated that such
primary plan has or had a responsibility to make a
payment . "

And t hat | anguage has generated this whole
notion of two |awsuits. You have to have the
responsibility determ ned before the Medicare Secondary
Payer Act claimcan be brought. That is the two-Iawsuit
connection.

Al'l the case |law aside, | am sort of baffled,
why can't you have one |lawsuit that says, okay, we are
going to have the responsibility determ ned for
underlying liability, and then when you get to that
determ nation, if there is responsibility determ ned,
you determ ne the reimbursenment amount.

It is not unlike a punitive damages cl aim

whi ch, of course, we have here. You determ ne whet her
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or not punitive damages are applicable and then you come
back and you have another little trial on what are they?
Why can't you do that in one |awsuit?

For some reason there are court decisions

t hat suggest you have to have that responsibility

determ ned first. M. Pratt said he was going to skip
the subject of primary plan, so | will, as well. There
IS no question that liability insurance policy,

i ncluding self insurance, is a primary pl an.

And then | went on and tal ked about the Dow

Corni ng case, where the notion of primary plan and

responsibility often overlap. And in Dow Corning, that

Court made clear that in order to prevail, the
government nmust step into the shoes of the Medicare
beneficiary and establish the tort.

So, let's go to the responsibility in the
two-1lawsuit issue. Also in Section (b)(2), a primary
plan's responsibility for such payment may be
demonstrated by a judgment, a settlement, and there's
some ot her | anguage, or by other nmeans. So, there are
two prongs that we are dealing with, here.

Is there a judgnent that determ nes
responsibility? And how do you get that judgment? And
who gets to bring the case to determ ne that judgment?

And then the question of other means. There is a
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regul ation that interprets this, 42 CFR 411.22. This
regul ati on was also promul gated very recently. And it
adds a significant piece to sub (B)(3) and that says, by
ot her means, includes a contractual obligation.

And this warranty claimthat | descri bed
moments ago is a contractual obligation that is now
expressly mentioned in 42 CFR 411. 22. Our claimis
different from G over. Our claimis different fromthe

Uni t ed Seni ors. No court has addressed this contractual

obligation theory ever, anywhere. This is conpletely
new territory for Your Honor.

Well, we have got a variety of ways of
determ ning responsibility. And the next one up, and |
am sorry the people in the audience can't see this, is
the first part of the recall letter. But, it is the
recall letter where the Food and Drug Adm nistration
recalled the Prizm 2, and then it said clearly it is a
Class | recall. Ils that a determ nation of
responsibility? | would venture to say the government
would like to think it is.

The next item and this is a docunent you may
not have seen before, is a health risk assessment. And
we think is a pretty inmportant thing and a damni ng
docunment . It is a document that was created -- this is

as to the Prizm 2 -- in June of 2002. Gui dant first
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| earned about the problems with the Prizm 2 in February
of 2002. In June of 2002, they have come to a

determ nation of the hazard, and they say the hazard
description, "A breech in the polyimde tubing that

i nsul ates the DF- feedthru wire from other conductive
surfaces results in a shorted condition to the backfill
tube."” That is the manufacturing defect that is claimed
in the Prizm 2 litigation. And you are going to hear a
| ot about that as we go through the representative
trials.

But, in June of 2002, four months after the
first problem surfaced, and three years prior to
Gui dant's disclosing to the public, Guidant knew what
t he hazard was. And this hazard, they described, as
"life-threatening if the patient requires tachy shock
t herapy after the short occurs.”

s this an adm ssion of responsibility? |
venture to say it is. For purposes of the MSP, | think
it is an adm ssion of responsibility.

The next docunment is the suppl enmental
warranty document. This is the one that | was
describing to you as the contractual relationship.

Under this document, Guidant agrees to reimburse
patients for their out of pocket expenses and in this

t hey say, conveniently, "... after insurance
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rei mbursement, Guidant will provide up to $2,500 for
out - of - pocket medi cal expenses associated with device
replacement.” This is a contract. This is a warranty.

M. Koenig, the warranty representative for
Gui dant adm tted that this supplemental warranty is the
be all and end all of the warranty circumstances for the
Prizm 2 devi ce. It is a contract. | f Medicare came in
and sinply used its subrogation rights for $2,500 times
12,000 devices, multiplied by doubl e damages, you still
get into a fairly large nunber, | think | calculated it
out last night at about $70 mllion. That is not
anything to sneeze at to the Medicare Treasury if you
are only limted to the $2,500 in this suppl ement al
warranty. Medi care has the right to all of that for
every one of those 11,600 patients. How do they get it?
Contractual obligation is right here on this piece of
paper. Responsibility is denonstrated. It is admtted
under the statute.

Now, speaking of footnotes, the next two
slides are a bit of a footnote. But, the first one is
the rei moursement guidelines. And this is Guidant
posting on their website to doctors on how to get
rei mbursed for all of the explant surgeries. And under
t he paragraph headed, "Centers for Nursing and Medicaid

Services, CMS," there is a citation in about the m ddl e
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of that first paragraph to the Medi care manual .

It says, when defective equipment or
defective medical device is replaced under a warranty,
hospital or other provider services rendered by parties
over than the warrantor are covered despite the
warrantor's liability. MWhat Guidant is doing is trying
to pass off its liability to Medicare. Guidant does not

want to have to pay for the things that they did wrong.

Gui dant wants to pass off that liability to health
insurers as the TPP will suggest to you moments from
now.

The slide after this one, however, Your
Honor, is the actual quote fromthe Medi care Manual
And conveniently, Guidant forgot to tell the doctors the
part that matters to us here, and that is the | ast
sentence on this slide. However, seeing the Medicare
MSP manual , there are requirements for recovery under
the liability insurance provisions. So, while Medicare
may make conditional paynments, Medicare is not the
primary end payer. Those paynments are conditional. And
even under warranty provisions, as this section of the
Medi care Manual suggests, there is recovery that is
all owed under the Medicare Secondary Payer Act.

So, a primary payor's responsibility can be

demonstrated by a judgment, that is one way of doing it,
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by a contractual obligation, that is another way. But ,
suppose we go back to the judgment nmotion. Who gets to
bring this lawsuit? W have already tal ked about the
United States being able to bring a direct cause of
action. The statute specifically allows that. How does
one get a judgment against a primary payer? \When do you
bring this cause of action? The United States can bring
the action. The United States can assert a subrogation
claim

Let's suppose we have the first |awsuit, the

Duran case, and it results in a Plaintiffs' verdict. | s

that a determ nation of responsibility as to Medicare
for M. Duran? Or is that a determ nation of
responsibility for all 1861 cases? |Is that a
determ nation of responsibility for all Guidant inmplant
cases, including the AVT that Ms. |Ivens had? How do you
determ ne that responsibility? Where does that
responsibility end? | know what M. Pratt would say.
M. Pratt would say you get a judgnent as to M. Duran,
and that is it. One case, one Medicare reimursenment --
what about the rest? How do you bring the rest of these
cases in? \Where -- how do you do that?

We then turn to the private cause of action
whi ch is when one would go about doing it. If the

United States can do it, can a private citizen do it?
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And |l et me footnote here something that is
not in these slides, and that goes to the question |I was
just raising. And that is, what is the scope? How can
we do this broadly? The Gl over case in the Eleventh
Circuit says, well, there is no mechanismin the statute
for Rule 23. Well, last | knew, Rule 23 was in Rule 23
in the Federal Rules of Civil Procedure and doesn't have
to be repeated in the statute.

I f Your Honor finds that it is necessary to
have a class certified to do this, because the Conpl ai nt
pl eads a class, it alleges a class, so we are already
t here. This is a 12(b)(6) motion about the underlying
liability, not whether or not there should be a class.
And if you decide that this case can proceed, but can
only proceed as a class, then you will tell us we have
got to make a motion to certify a class. And we wil|l
deci de whether Ms. lvens or others are appropriate class
representatives. And we will make sure we have proper
cl ass representatives before the Court. But, think
about that for a second, because | don't think you have
to go there.

If the United States brought the case, they
woul dn't have to bring the case as to M. Duran or as to
Ms. lvens or as to M. Smth or Ms. Jones. The United

States would be bringing its direct cause of action for
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all of the defects.

Now, there may be some scope questions of the

United States lawsuit. And they have to bring separate

cases for the 1861 and the Contak Renewal
the AVT's, but the United States woul dn't
it patient by patient by patient. And if
if a private citizen steps into the shoes
States, then neither does the private citi

bring a Rule 23 motion to certify a cl ass.

1 and 2, and
have to bring
that is true,
of the United

zen need to

So, | don't think you have to go there. But ,
if you feel like you have to go there, we can go there.
And we will just make a motion for class certification.

Certainly if we are going to talk about cl

ass

certification in the Third-Party Payer case somewhere

down the road, there is no reason why we can't do the

same thing in the Medicare Secondary Payer

Act .

So, what is this private cause of action, the

statute that appears right after the United States

rights? It is pretty sinple. It doesn't

a heck of a

| ot . It says, there is established a private cause of

action for damages. All right, what does

t hat mean?

Well, we know one thing, it doesn't mean not hing. |t

means somet hing. \What does it mean?
The Medi care manual unfortunat

the next slide has part of it blocked out.

ely, my copy of

It is
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supposed to be highlighted and would be on ny | aptop. I
will modify this provision for you. But, as | remenmber
it, this particular part of the manual, the first part
t hat we can see describes a claimnt, including a
beneficiary, has the right to take | egal action against
and coll ect double damages froma GHP, that is a Group
Health Plan. The part that is blacked out here goes on
to say that a claimnt can bring | egal action against a
sel f-insured, or an insured insurance policy, as well.
That is part of this Manual, and | apologize, | thought
| had traded out this slide, but | didn't.

The manual, though, recognizes that a
claimant can bring a cause of action for double damages.

Medi care says so.

So, how does a private citizen have standi ng?

There are two aspects of standing. Most of the cases so
far dealt with statutory standing, Erin Brockovich
cases. We have got a plaintiff who has got the device,
Medi care in, Medicare out, she has a personal injury
case.

One thing | take umbrage with M. Pratt's
comments, he says that she has suffered no econom c
| oss. Every time | have brought a personal injury case,
one of the things that always gets admtted into

evi dence are the medical specialists. A health
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i nsurance paynment is a collateral source. The jury
returns a verdict on nmedical specialists. That is an
econom c loss in her underlying | awsuit.

It is an injury claimin her underlying

| awsui t . She has a right to bring that claimfor

hersel f. Now, it so happens as we go to the next slide,
that that is coextensive with Article 11l standing. She
has Article Ill standing to bring her own claimfor her

own econom ¢ | oss damages, which happens to be
coextensive with the United States' damages for econom c
| oss, that part of it, to say nothing of the personal
injury and the extra surgery that she has had to go
t hrough, that's her claim

The econom c loss claimis hers. And under

Ver nont Agency, to have an injury in fact, the

plaintiffs interest in the outconme of the |lawsuit nust
consi st of obtaining compensation for, but preventing
the violation of a legally protected right.

It is her right. She has a right to recover
t hat noney as part of her personal injury lawsuit. That
gi ves her standing to bring her personal injury claim
She coul d, under typical subrogation clains, she does
bring action at the same time for the subrogation
entity, Medicare or health insurance. She has got an

injury in fact for Article Ill standing under those
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circumstances. But, she also has standing to bring this

claimas an assignment claim

I f you | ook at that |anguage, the very sinple

| anguage, it is either an assignment, or it isn't. You

have got to decide if that | anguage is an assignnment by

the Congress to a private party of that cause of action.

But ,

if you come to the conclusion that

Tamel a I vens doesn't have personal injury, and in fact

standi ng for her

own claim and then you decide that the

statute is not an assignnment, who can bring a clain?

How does this statute have any effect whatsoever at that

point in time if

it is not an assignment?

And of course, the Supreme Court has told us,

contrary to what

ruling, that you

Judge Rosenbaum said in his Medtronic

have got to give Congress' statute's

effect. And Judge Rosenbaum was saying that, well, ny

goodness, | don't

understand how t hese damages have to

be apportioned between the Plaintiff and Medi care.

Congress didn't say that. You're right, they didn't.

But, they did get

simple fact that

a private cause of action. So, the

they didn't apportion the damages

doesn't elimnate the fact that Congress spoke and said

there is a privat

its contours are,

e cause of action. VWhat it is and what

are not particularly clear. But, that

doesn't mean there is no private cause of action, there
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But, there is a little bit more to this than
that, than the mere face of the statute, and that is the
| egi slative history. And | amnow to the slide that is
entitled, MSP Legislative history, denmonstrates
assi gnnment. There is not a lot, but there is sone. The
some, and this was a |ong document, and this is a small
piece of it. The secondary payer provisions are
enf orceabl e through private action, action brought by
t he Federal Government.

Thi nk about that for a second. Private
citizen and Federal Government are on equal footing,
according to the Senate, to enforce the MSP provisions.
So, if I amright that the United States could come in
and enforce the statute and bring this cause of action,
SO can a private action do it, because it is enforceable
ei ther through private action or by the Federal
Gover nment .

They are coextensive. They are equal. They
are treated the same in this legislative history. And
the conference commttee said pretty nuch the same
t hing, the agreenment includes additional nodifications
to, and a private right of action to enforce the
provi sion variation.

What is Congress trying to do? They are
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trying to make sure that Medicare gets paid back. | f
t he governnment doesn't do it, Congress wanted private
citizens to do it. And the Second Circuit agreed in the
Manni ng case. This was before the 2003 amendments.

The MSP creates a private right of action for
i ndi vidual s whose medical bills are inmproperly denied by
i nsurers, and instead paid by Medicare. The FCA, the
first bullet point, that is the False Clains Act, the
qui tam statute, is simlar to the MSP. And both
statutes all ow individual citizens, as well as the
government, to sue in order to right an econom c wrong
done to the government. Those statutes create a private
attorney general by authorizing private citizens to
receive part of the recovery. How nmuch of a part? W
will talk about that in a second.

But, the Second Circuit recognizes that the
MSP is a bounty statute, just |like the qui tam statute
is a bounty statute for purposes of protecting the
Federal Government. | nt eresting enough, the Ver mont
Agency case in footnote one highlights sonme of the other
statutes that are qui tam actions.

This is my next slide. | pulled out those
statutes, and | think I have got one or two others. And
what we are seeing is kind of interesting. All of these

statutes seemto have a provision where the gover nment
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gets half of

of the noney.

the money and the private citizen gets half

Well, in our case, we did it alittle

different, th

ey created a doubl e damages provision. And

it is not that far of a stretch to suggest that the

government ge
bill them bac
citizen who g
| ot of money?
are a |l ot of
amounts of no
I
case that M.
originally a
personally to
Not hing to sn
bringing the
Per haps not.
private citiz
latitude in t
to recoup par
recoup part o
is silent doe
very differen

statutes that

ts half of the noney because they could

k. And the bounty should apply to the

ets the other half of the money. s it a
You bet you. Okay, so, big deal. There

gqui tam cases where there are humongous

ney at stake.

can think at the moment of the Neurontin

Sobol was involved in, but it was
gqui tam action, where the qui tam relator
ok home, | want to say, $25 mllion.
eeze at for being a whistleblower and for
action. | s doubl e damages required?

|s the bounty that should go to the
en half of the recovery? | think there is
he statute that would allow the government
t of the double damages and the citizen to
f the doubl e damages. But, just because it
sn't mean it is non-existence. They are
t things. We have through history other

tal k about doubl e damages.
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In Manning it's clear that both the FCA, the
qui tam action on MSP allow for a multiplier of damages
to enable the government to recover its funds while also
providing a financial incentive for private citizens to
bring such suits.

So, Your Honor, | think we would like you to
read 2-and-0, as well, only I think what we would |ike
you to do is deny both motions to dismss. And as to
the MSP notion, | think you have got incredibly strong
grounds to do so, grounds that are different here than
any of the other cases before, because there is
different law cited here. There are some regul ations
and Medi care Manual positions and |egislative history
t hat no other court has seen before. There is the
contractual liability provision that no other court has
ever addressed before. So, if the G over decision
doesn't take you where you need to go, doesn't take
Gui dant where it wants you to go, neither does the

United Seniors. There is a statute. You need to give

it effect.

|f you deny the Motion to Dism ss, this case
will continue on, just as the others will, just |ike the
Third-Party Payer case will continue on. | f you decide

that we need to bring a Rule 23 notion before the class

certification will get teed up, in due course we wll
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make sure that we have proper representatives.

|f you grant the Motion to Dism ss, then the
Medi care provisions will be out of this case. | agree
with M. Pratt, for a change, that the personal injury

claims will go unabated. The Medtronic ruling is on

appeal to the Eighth Circuit at this point in time, so
sooner or later the Eighth Circuit will weigh in on this
subj ect.

| would like to have the Eighth Circuit have
in front of it two decisions fromthis District: One
t hat says, no you can't; and the other one that says,
yes, you can. | would encourage you to find, yes you
can, for |ots of reasons.

THE COURT: Thank you. MWhat | amthinking is
we should hear from M. Pratt. And then M. Gol dser may
or may not get the | ast word. And then we will take a
recess and go into the next aspect of the motion, if
that is agreeable with everyone?

MR. PRATT: Yes, Your Honor.

THE COURT: Al'l right.

MR. PRATT: | don't want to gainsay ny
col | eague, M. Goldser, and | apol ogize for really not
havi ng | oaded up on Power Poi nt slides, Your Honor, but
if I could just sort of adapt --

THE COURT: Sometimes it is a sign of age,
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not just your age, maybe m ne or others. You know, it
is always fun to be in a big trial and it will be with
some not abl e exceptions. It will be with the younger,
newer attorneys that are kind of steering the way for
the other lawyers in the case.

Now, | don't know what the age difference is
bet ween the two of you and I am not going to ask, but
maybe that has nothing to do with --

MR. PRATT: There will probably be a time
when | will be text messaging my argument to you, Your
Honor .

THE COURT: Let's hope not. You forget, |
have got five daughters and | get those text messages
from around the world every bl asted day.

MR. PRATT: Let me make a few points in

response to Mr. Gol dser's presentation. | have sort of
adapted, and actually, | will present you with sonme
slides.

The slides that Guidant relies on to support

its position are Glover, Mason, United Seniors, Judge

Rosenbaum None of those were referenced in M.

Gol dser's slides or in his presentations. | understand
he has wi shed that the | aw were otherw se, but the | aw
IS not.

He stands up here and says this is M.
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Pratt's position. It is not just M. Pratt's position
it is the position of the Eleventh Circuit, it is the
position of the Second Circuit, it is the position of

Judge Rosenbaum it is the position of the District
Court in Massachusetts, it is the position of every
judge to address the very points that M. Gol dser just
tal ked to you about. He has got no |law to support his
posi tion.

There are a |lot of legitimte reasons, Your
Honor, why we need to | ook at the | aw. He was tal ki ng
about the Manning case out of the Second Circuit. He
had a slide on the Manning case out of the Second
Circuit. He tal ked about it three or four times in his
presentation. The Manning Second Circuit case was

deci ded before the Mason Second Circuit case. The Mason

Second Circuit case said that claims |like this, these
MSP cl ai ms agai nst Gui dant, cannot be proceeded with by
a private citizen

So, the circuit that he's -- the authority
that he is relying on, actually contains a precedent
t hat says that unadjudicated and all eged tortfeasors are
not responsible parties under the MSP statute. He may
wish it otherw se, but the argument that Manning somehow
supports his position, in a Circuit that supports our

position on all fours, is not very persuasive.
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And he had slides that tal ked about il egal
conduct. And it kind of goes to the point, clearly we
deny illegal conduct. Guidant did nothing illegally in
this case. But, it goes to the point that these sort of
unadj udi cated cl aims can not provide a basis for a party
to be able to double damages for not making a required
payment to the government as a responsible party.

There is a lot of talk about the warranty
program t hat Gui dant entered into, claimed to be a
contract by M. Gol dser. | want to make a point on
this, Your Honor, that the supplemental warranty or the
ext ended warranty program that Gui dant entered into was
a programthat really wasn't a contractual programin
t hat sense. After these recalls were -- the physician
letters went out in December of 2005. Guidant said --
it didn't have to, but Guidant said that for people who
had the Renewal 1 and 2 and the Model 1861, we will help
defray the out-of-pocket expenditures that you may
encounter if you decide to have a switchout.

We will give you, in connection with those
two products lines, a free device. The sort of slide
that had a ot of fuzzy math on it, the $300 mllion
doesn't really reflect the reality of what is going on
here, and I am not going to go through it and dissect

it. The point is, though, the extended or suppl ement al
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warranty program that Gui dant entered into was an
additional program that they provided, didn't have to,
to its customers as a service. There was no
consideration for that. What Guidant said is, if you
choose to have this device replaced, 1861, Renewal 1 and
2, we will provide you with a free device, free Gui dant
devi ce.

Now, if the argument is that by extending
that kind of a service to customers, that that somehow
puts Guidant in a position of being a primary
responsi bl e insurer subject to double damages if it is
not going to pay Medicare, that is ludicrous, let alone
unsupported by the statute, unsupported by compn sense.
So, this warranty program that he tal ked about does not
put Guidant in the position of having a primary plan,
making it a responsible party for reimbursing Medicare.

And keep in mnd, that is really a red
herring. When you |ook at this complaint, they are not
arguing that Guidant is not satisfying its obligation to
pati ents under the extended warranty program The
ext ended warranty program for two product lines wil
give you a free device and pay $2,500 in unreinbursed
medi cal expenses.

For the other product lines, including the

product line that Ms. lvens had, AVT, we said we wil
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give you $2,500 in unreinbursed nmedi cal expenses to go
to the doctor and have this device reprogramed. That
is what we said.

Now, the idea that -- and keep in m nd what
they are alleging for recovery in this case. It is not
t hat Gui dant is not satisfying that so-call ed extended
warranty. \What they are seeking in this case under the
MSP is a recovery of all damages paid by Medicare to any
of these beneficiaries, Medicare beneficiaries as a
result of all medical care they got arising out of these
device, these recalled devices.

So, their claimfor recovery of damages is
not limted to this extended warranty. So, the extended
warranty cannot become a springboard to make Gui dant a
responsi ble party for the recovery of expenses beyond
t hat . So, they are tal king about two quite different
t hi ngs here, Your Honor.

And | would hope that a company who does what
Gui dant does, which is to step up and to provide an
extended warranty under these circunstances to patients
who choose to go to the doctor or choose to have their
device replaced, | think they ought to be appl auded for
t hat, not penalized with double damages, according to
M. Gol dser's argument.

That certainly doesn't establish any
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concessi on of |
it is liable.

since this liti

lability or any adm ssion by Gui dant that
In fact, we deny it and have every m nute

gati on began.

| want to tal k about the argument that M.

Gol dser made about the MSP Manual, that somehow this

Manual trunps all of this jurisprudence fromthe Second

Circuit and Ele

around the coun

venth Circuit and other District Courts

try.

THE COURT: And he singled out this February

24t h, '06 Reg,
MR.

around a long t

9466.
PRATT: That is one. The manual has been

i me. The manual has been around a | ong

time. Both G over out of the Eleventh Circuit and the

Uni t ed Seni ors

argument that s
benefit of this
of knowi ng that
supported, Your
You
t hat now exi sts
Does it affect

Rosenbaum j ust

case were decided in 2006. So, the
omehow these courts didn't have the
manual , didn't have the benefit of sort
t hese provisions were there is not
Honor .
know, this manual doesn't change the | aw
in the Second to the Eleventh Circuit.
what Judge Rosenbaum di d? Judge

rul ed. The i ssue about the manual, the

i ssue about the warranty program that Medtronic had,

Your Honor, somewhat simlar to the warranty program

t hat Gui dant had, was unpersuasive to Judge Rosenbaum
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That very argument about the warranty program being a
springboard to cast the medical device manufacturers as
a responsi ble party under the MSP statute, that was made
to Judge Rosenbaum and he rejected it in dism ssing the
MSP claims, just like it ought to be rejected here.

So, the manual doesn't trump anything. The
reference to alleged tortfeasor in the manual, Your
Honor, doesn't deal with the context of what we have
here, which is a double damages recovery. It deals with
a situation where there is a subrogation claimand a
settl ement has been made in which the alleged tortfeasor
is not admtting responsibility. That is where they are

trying to confuse you in ternms of the Dow Corning case,

they cite the Baxter case involving settlement of clains
by alleged tortfeasors. W don't have that here.

If there is a settlenment proceed, and that is
one of the other means, one of the provisions in the
statute that can make you a responsible party, a
j udgment, a settlement or by other means. And if an
all eged tortfeasor settles, doesn't admt liability,
there's a fund of noney there that the Medicare can then
go after, that is money that is being generated by an
all eged tortfeasor. That is what the manual was talking
about .

The manual in no place says that a warranty
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along the Iines of what Guidant did makes it a
responsi ble party. And no place does it say you can do
a two-lawsuit thing like they are trying to -- | mean,
you can combine the MSP claims with the underlying tort
claim

No pl ace does the manual say that. This is
an extended manual that does not provide any support and
it has never provided any support for the claims that
these Plaintiffs and other simlar plaintiffs have tried
to make involving an alleged tortfeasor being a
responsi bl e party.

The standing argument continues to be

unavailing. | mean, the Vernmont Agency case supports

our position, that unless you have some injury in fact,
you cannot proceed with an MSP claim The Ver nont
Agency case was in the context of the False Clainms Act.
It says that an individual who is not injured in fact
does not have standing to proceed on his or her own
behal f.

The only circunmstances, according to Vernont
Agency in which an individual can proceed to recover for
a wi der group of people, including himself, is when
t here has been an effective conditional assignment, as
there was in the False Clainm Act. The qui tam actions

under the False Claims Act are conpletely different than
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what we have in this case where a private party is
saying, | want to recover on behalf of all of these
beneficiaries under the MSP statute.

This is a point made by Judge Rosenbaum The
gui tam actions have very detailed circunstances under
whi ch the government's interests are protected. The
government can intervene, the government gets notice of
the lawsuit, the government can take control of the
| awsui t .

That is a qui tam action under the Fal se
Cl ai ms Act . It was that provision that was upheld as
constitutional by the United States Supreme Court in the

Ver mont Agency case. Here we had no provisions on the

MSP side from notice to the government, the government
havi ng any rights, whatsoever, to take over this case,
no provision for the allocation of funds. M . Gol dser
calls it a bounty statute. Congress didn't call it a
bi g bounty statute. Congress didn't say, this is the
way that this can be all ocated anong the government and
private parties. M. Gol dser, apparently, is offering
to give sonme noney back to the government, but the
statute doesn't provide any conpulsion for himto do so,
or for Ms. lvens to do so. So, there is a dramatic
difference between a qui tam action under the false

claims act, upheld as Constitutional, because they were
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effective conditional assignnments of clainms by the
government to private individuals with the MSP statute
t hat contained no sim/lar protections.

You know, the question was raised, maybe
rightfully so, is why hasn't Medicare sort injected
itself into this lawsuit? There may be a few reasons
for that. One is, unlike the False Clains Act, there
are really no clear set out provisions in the MSP
statute for that to happen. It m ght be that Medicare
agrees with me and all of these other cases, that it is
too early to go after Guidant.

Gui dant is sinply an all eged tortfeasor. | t
has no established responsibility to make a payment to
Medi care, so maybe Medicare is sitting there being
persuaded by the kinds of arguments | am making that now
is not the time to do these sorts of things. We have to
have a judgnment. We have to have a settlement, or we
have to through some pre-existing responsibility have a
means to go after Guidant for failing to make a payment
to Medicare as a responsible party.

| don't want to get into a discussion of the
June 2002, Model 1861 document that was shown to you
which M. Gol dser said shows that the company knew
certain things in June of 2002 with respect to that

product .
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You will hear a | ot about that at the trial,
Your Honor. We have a conmpelling story to tell, but I
have this to say. | don't know why we are tal king about

a Model 1861 when his client Ms. Ivens never had an
1861. | don't know why we are tal king about failures of
1861 when she didn't have a failure at all. And | don't
know why we are continuing to talk about Model 1861's in
this litigation when it is such a rare event to happen.
The circumstances are so mnutely in play, here, as

evi denced by the fact that very few of the cases in this
MDL out of the thousand or so Plaintiffs who have sued
in the MDL, very, very few of them have the device of
any type that failed. Very few of them had any ki nd of
physical injury resulting fromthe use of these
products. Ms. Ivens case is no different. I f they want
to proceed with her AVT case, we will assert our own

i ndi vidualized defenses to that.

But, in terms of the MSP case, in ternms of
the core issues we have here, Your Honor, the not just
over whel m ng wei ght of authority, but the unani mous
wei ght of authority here and el sewhere, is that despite
t he el oquence of M. Gol dser, and the abundant slides he
put forth is that there is no jurisprudential basis for
this MSP claimto remain in this litigation. Ms. lvens

has no right to pursue it. Guidant is not a responsible
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party who has failed to make a required paynent to

Medi car e. Ms. Ivens has no standing on her own behal f,
or in a representative capacity to proceed with this
case. And as a result, we urge you to follow the | aw
and dism ss the MSP claims in this matter.

THE COURT: One ot her questi on.

MR. PRATT: Yes, sir.

THE COURT: He raised the question, well, if
she has no right to be here, what would be an exanpl e of
a private action that would be valid under the provision
in question? What would be an exanmple of one if there
is to be any meaning to the right to bring a private

action, what would be an exanple of one?

MR. PRATT: Good questi on. | think it is
extraordinarily narrow, Your Honor. | think it is
narrow, and probably intentionally so. | mean, if you
take a | ook at the False Claims Act, you know, | think

t here was probably an encouragement by Congress to all ow
private rights of action. That is why they built all of
this sort of abundant, you know, provisions around the
condi tional assignment of the government to a private
citizen.

| think the private right of action on the
MSP side is very, very narrow. | think it involves a

situation where a plaintiff has unrei mbursed expenses,
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out - of - pocket expenses, therefore satisfies the Article
1l requirement of the legally cognizable harm
generating a case or controversy.

So, according to Judge Rosenbaum, accordi ng
to the law of the Supreme Court, you have to have sonme
injury. You have to have sonme out-of-pocket expense.
You have to have suffered an injury in some respect or
anot her, number one.

Nunmber two, you have to have a claimthat
Gui dant was a responsible party who failed to make the
requi red paynment to Medi care. You have to be in a
position timew se to be able to make that argument.

Under those circumstances, | think Ms. lvens
could come in and say that | have been hurt personally
by this, because | have out-of-pocket expenses that are
-- is alegally cognizable injury because they have not
been rei mbursed.

Under those circunmstances, | urge you to find
not only that Guidant failed to nmake a payment, but that
t hey owe doubl e payments for that circumstance. | think
it is a very specific situation in which one individua
can sue after there has been a recognized injury to
himself or herself to seek doubl e damage for what should
have been paid to that person

Whet her the argument could be made by
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Plaintiffs' counsel that there is a broader scope to
that, that you could satisfy the Rule 23 class action
and do it on a basis beyond an individual, | am not sure
you can.

| think Plaintiffs may argue that, but |
t hi nk, Your Honor, one reason that Congress did not |ay
out all of the protections in the MSP that were provided
under the False Claims Act is that it evinces a
congressional intent that the private right of action
under the MSP statute is an extraordinarily narrow right
of action. And |I think that has been recogni zed by the
case law. And clearly, it is much narrower than what we
have right here. In this case, it ought to be

di sm ssed, Your Honor.

THE COURT: Thank you. M. Goldser, | will
give you two or three m nutes and then we will take a
break. Sone | awyers will say, well, | don't need the

two or three, but not many, not many. Not very many.

MR. GOLDSER: |f you heard the conversation
at our table, that is what | was saying to ny
col l eagues, but they were saying, no, you have got to go
up there. It is all their fault. It is all their
faul t. Il will take responsibility.

A couple of things, one is a 12(b)(6) motion.

We allege there is a contractual liability, a
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contractual obligation. That should be sufficient to
t hat prong of the responsibility test, whether or not
there is a contractual obligation as M. Pratt argued,
that is for another day. W allege it, we wn.

The Manni ng versus Mason case. Manni ng was

bef ore Mason. Manni ng said certain things about the

meani ng of the MSP Act and its comparison to the Fal se
Cl ai ms Act .

Mason that came after was a tobacco case. | t

was not this case. It was not a Class | recall device.
It was not a supplenmental warranty case. But, nmore

i mportantly, Mason was a case that was deci ded on
grounds that were subsequently amended out of existence
by the 2003 MVA, and that was the self-insured provision

of the liability insurance part of the statute. Mason

was deci ded on wholly separate grounds and does not
evi scerate the commandi ng hol ding and the reasons |

cited Manning to you.

Next, money to the Government. Ms. lvens if
she recovers and wi ns double damages is still going to
have to give noney to the governnment, but | hope she

wal ks away with the double damages. She is going to
have to deal with the governnment, unless this Court
all ocates money between the government and here.

There is going to be a negotiation, or even
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litigation about who gets what out of that, but that
doesn't prevent the noney from being recoverable. And
clearly Medicare has a claimto that nmoney, at | east
some of the damages.

And finally, | really appreciated your | ast
guestion to M. Pratt, because his answer highlighted
the problem He said that only a person -- a clai mant
must show that Guidant is a responsible party and failed
to make a paynent. That is when this claimcan arise.
That is only the subrogation claim That is the
two-lawsuit rule only after somebody proves that Gui dant
i's responsi bl e.

But, under those circunmstances, if you think
t hat out, when can that happen? 1It's only a subrogation
claim And that is not what the statute provides for.
Why on earth would Congress make this statute so narrow
when Congress wants to Medicare to get nmoney back? \Why
would they |limt it so, as M. Pratt suggests?

When he tal ks about policy, think about that
policy. That would not be good policy for Congress to
limt the amount of nmoney that Medicare could recover.
Congress would want to expend and expand the amount of
money that Medicare should recover. And | would
encourage you to interpret the statute that way.

THE COURT: | can tell you are going to junp
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up out of your chair, M. Pratt, so go right ahead.

MR. PRATT: 20 seconds.

THE COURT: Al'l right.

MR. PRATT: And that would only | eave then
M. Goldser with five seconds in surrebuttal.

Mason wasn't | egislated out of existence.

There was a primary plan discussion in Mason that the

2003 MMA anmendments may have affected, maybe not, but
Mason very clearly said, just as here, good |aw, that an
all eged tortfeasor is not a responsible party under the
MSP statute. So, that |aw continues to be consi stent
with Gl over and all of the other cases.

And the issue about why Congress didn't do
more with the MSP, maybe it was because they didn't want
to have happen what they are trying to do here, which is
essentially allow a private citizen wi thout any
all ocation responsibilities to come in and say: | want
to recover all of this noney, double damages, for
everybody who had one of these devices.

| think it is fair to say that Congress
didn't want an individual |ike Ms. Ivens to do what they
are trying to do in this courtroom And that is a basis
for Your Honor. That's all | have.

MR. GOLDSER: Not hi ng further, Your Honor.

THE COURT: All right. Let's take 15
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m nutes, and then we will nove on to the second piece of
this. | s that acceptable to everyone? All right. We
will stand in recess for fifteen.

(Recess.)

THE COURT: You may be seated. Thank you.
Whenever you are ready.

MR. CARPENTER: Yes, Your Honor.

THE COURT: Lowel |, can you close the door
right there? GSA wouldn't pay for the closers, so we
have these doors that flop open. Whenever you are
ready.

MR. CARPENTER: May it please the Court, Andy
Car penter for Guidant. | am here to address the
Third-Party Payer aspects of the motions today.

Al t hough I am slightly younger than M. Pratt, | confess
| do not have Power Point to offer the Court. We will
have to rely on the actual speaking in this case.

Before | begin, | would Ilike to point out
that this Court is obviously hesitant to gainsay its
Brethren in ternms of Judge Rosenbaum s deci sion.

THE COURT: | don't know if hesitation was in
my -- in the phrase -- but, no, | understand exactly
what you're saying, |ook very closely at it, yes.

MR. CARPENTER: Absolutely. | think this

Court, however, does have a free hand in ruling on these




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

77

I Ssues.

THE COURT: No question, | agree.

MR. CARPENTER: But Judge Rosenbaum s
analysis was in a different case, different defendant,
different products, different plaintiff Third-Party
Payer entities fromdifferent states, different
jurisdictions, using different causes of action.

And frankly, although Judge Rosenbaum rul ed
agai nst Medtronic's notion, there is no explanation of
t he analysis and the rationale for this Court to follow
it if it were interested in doing so. So, therefore, |
woul d submt that this Court has a blank slate in front
of it. And obviously, it is free to rule as it sees fit
on the --

THE COURT: Actually, since you brought it
up, | will then ask. | mean, every judge has there
their own policy and approach, and Judge Rosenbaum nore
t han any of the rest of us in our District, One, he
will rule off the bench more frequently than the nost of
us. And secondly, on motions to deny, generally, and
this -- | feel conmfortable saying this because if he
were here | think for the most part, he would say the
same thing, with one, with maybe one question that
doesn't need to be answered today. But, then when he

denies a notion, it usually conmes out in a one-page
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denial, which this did, because | just |ooked at it over
t he break. But, when he grants, when he grants a

moti on, generally, whether it is a script -- | don't
mean that in a derogatory sense -- a script or an

expl anation that he took into court with him it is read
into the record if not reduced to a menmorandum, opi nion
and order. He is very consistent in that regard. So --
because in the early argument, people were -- | think

both | awyers were quoting some reasoning. And so, the

-- because we have got the Order, it is a one-page
order. So, | don't know if there is something in the
transcri pt, because that is on line, that | will tel
you, | have not revi ewed.

MR. CARPENTER: Your Honor, we have | ooked at
the transcript, obviously. And while Judge Rosenbaum
laid out in excellent detail the rationale before
granting the notion to dism ss the Medicare Secondary
payer claims, there is no such explanation as to his
deni al of the Third-Party Payer cl ains.

THE COURT: That is consistent with, | think,
how he rules on matters when he denies -- not unique to
MDL's. You would see it in other cases. He i s not
al one. He may be in this District; but again, that
answers that question.

MR. CARPENTER: Absolutely, Your Honor. W
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began with the MSP argument because we believed that
woul d be the shorter and sinpler argunment, and then we
could spend more time on the Third-Party Payer argument.
Much to everyone in this rooms dismay, | am sure they
are hearing that. However, M. Sobol and | agreed to
expedite these as much as possible, while giving the
Court as much information as it needs to make its
decision. So, | am not going to bel abor any points.
know t he Court has read the briefing.

THE COURT: We have.

MR. CARPENTER: | am going to try to proceed.
Feel free to interrupt me if the court has any issues or
gquestions it mght need to follow up on, or if it feels
| move too quickly across.

Basically, Guidant's position is that the
Third-Party Payer claims are the wrong clainms by the
wrong parties under the wrong procedure, attenmpting to
apply the wong state's | aw out of sequence.

Now, we are not saying that Third-Party Payer
entities, Local 1776, Health and Welfare Benefit Fund
and the city of Bethlehem Pennsylvania, don't have a
remedy. They do. It is traditional contractual
subrogation to the rights of their insureds.

What they don't have a right to do is to file

t hese direct actions, jump ahead of the cue and
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i mmedi ately sue Guidant in substantive causes of action.
Their remedy as health care payers lies in subrogation,
after or during the resolution of the device recipients’
clai ms.

The Plaintiffs seek three forms of relief in
t hese cases. First, they seek class certification. W
believe that is clearly inproper, but that is not for us
to resolve today. We will deal with that at the
appropriate time if it ever arises. They seek
injunctive relief in the form of disclosure of

registration lists of patients in order to, quote, "help

effectuate the recall,"” end quote.
THE COURT: Well, | mean, that is a question.
| don't see a lawyer listed for the city of Bethlehemin

the briefing today or 1776, so the inmplication to the
second request is that they have no records of who they
paid for what, and you have the record? Your client has
the record?

MR. CARPENTER: | believe that is the
implication. And two things junmp out of that, Your
Honor . First of all is what that tells you about how
unwor kabl e and unwi el ding these lawsuits are, they don't
even have a record of who their Plaintiffs are and they
are relying on us to provide that. That gets into

probl ems of apportionment, problems of proof that | wll
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demonstrate how renotely direct these injuries really
ar e.

Second of all, w thout getting into too much
detail on that, we will get to this later. That is an
illusory, somewhat fictional request for injunctive
relief. Nothing is required to effectuate the recalls.
The recalls are over. They have been effectuated. The
FDA oversaw the recalls, and there is no injunctive
relief necessary to allow the city of Bethlehem
Pennsylvania to help to oversee the recalls. So, to the
extent they request that injunctive relief, | would
posit to say, that is a dead letter, somewhat of a | egal
fiction.

The third aspect of the relief they seek is
monetary relief. And they are very clear in what they
seek. They seek nmonetary relief for the, quote,
"including payment for the wrongful econom c burden
pl aced on third-party payers for the cost of replacement
and or corrective surgeries.”

In other words, these are the payers of
health care costs who seek to hold Guidant responsible
for increased costs they had to pay out to their nmenbers
due to Guidant's alleged wrongdoing, vis-a-vis their
i nsureds and constituent members. These are cl assic,

rempte and derivative cl ai ns.
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These are not new ground, Your Honor, there
have been dozens, if not hundreds, of sim/lar cases
brought under various factual contexts over the years in
Federal Courts. They have been brought by self-insured
enpl oyers, they have been brought by HMO s, they have
been brought by the insurers, they very been brought by
muni ci palities, they have been brought by hospitals and
direct health care providers. They have been brought
agai nst tobacco conpani es, they have been brought
agai nst firearm manufacturers, and all kinds of
def endants under the same kind of a theory.

You did a wrong to nmy insureds that caused
them to have injuries and increased medical costs. W
had to pay them We would |like the noney back directly
fromyou, the alleged tortfeasor.

Luckily there is considerable case law this
Court can rely on in dismssing those clainms al nost
uni versally at the notion stage under the direct injury
rule and the remoteness doctrine. Because the general
rule is, Your Honor, that a party who claims damages
merely flowing frominjuries to a third person, stands
at too renote and indirect a distance to recover, in
gener al .

Speaki ng of the many jurisdictions in play,

that brings us to a prelimnary question, what choice of
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| aw governs the claims of the Third-Party Payer
Plaintiffs. The TPPs maintain that M nnesota |aw should
apply to their claims. They say that Guidant is a

M nnesota conpany and the device is manufactured by

Gui dant, emanated from the state of M nnesot a. | think
t hat vastly oversimplifies the analysis and overl ooks,
really, where the functional, meaningful contacts are in
these cases. And it really overlooks who the Plaintiffs
really are in this case.

The Plaintiffs are, and | don't mean to be
flip about this, but one of the Plaintiffs is the city
of Bet hl ehem Pennsyl vani a. It is a city in
Pennsyl vani a. Clearly, the default setting, the initial
reaction is that Pennsylvania | aw should apply to clains
asserted by the city of Bethlehem Pennsyl vani a.

The other Plaintiff is a Health and Wel fare
Benefit Union centered again in Pennsylvania. Their
constituents, their insureds, are all Pennsylvani ans.

The devices, the ICD s their constituents
received from Gui dant were all received in Pennsylvani a,
not M nnesota. They were prescribed by doctors who were
presumably doctors in Pennsylvania, not M nnesota. They
were i mplanted. And if they were explanted, they were
expl anted in Pennsylvania, not M nnesota.

Any representations, om ssions, any faults
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t hat ostensibly would create liability that happened in
the sales or selection process would have happened in
Pennsyl vani a, not M nnesota. Any failure of a device,

al though as M. Pratt points out there have been
extremely few failures of these devices. Any failure of
t he device would have happened in Pennsylvania. Any
addi tional medical costs incurred would have happened in
Pennsyl vania. Any additional medical costs paid by
these entities would have happened in Pennsyl vani a.

Basically, Your Honor, any acts upon which
l[iability could ostensibly hinge, would have taken place
in Pennsylvania, not Mnnesota. And | also think it is
i mportant to point out that Plaintiffs' assertion that
M nnesota | aw should apply because the ICD s were
manufactured in M nnesota and sent out nationally is
somewhat of a m staken argunment.

First of all, Guidant, although it obviously
headquartered in M nnesota markets its products
nationally, sends themto everywhere, and
internationally, in fact. And recognizes that in doing
so it may be exposed to laws of different jurisdictions.
It doesn't expect M nnesota |aw necessarily to apply to
a nationally and internationally marketed product.

Number two, though, it is just wrong to

assunme that all of the Guidant ICD s came from
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M nnesota. For instance, Guidant manufactures some of
its ICD's in Clonnel, Ireland. Should Ireland's | aw
apply to these clains because of that? Clearly not.

|f the Court | ooks at the bal ance of
significant contacts with the different states,

Pennsyl vania vastly outwei ghs M nnesot a. | f you go back
to M nnesota choice of |aw rules under the Leflar
contacts analysis, those all indicate Pennsylvania | aw
shoul d apply. The first one is predictability of
results. I n other words, what did the parties think,
which |law did the parties think would apply when it
entered into these transactions?

Well, clearly, the parties, the people who
got the I1CD s implanted had no idea they would be
subjecting thenmselves to M nnesota | aw when an
el ectrophysi ol ogi st in, say, Pittsburgh, Pennsylvania
prescri bes a device for a person who lives in
Pennsyl vani a who has never been in M nnesota.

As a matter of fact, it is highly unlikely
t hat any of the Plaintiffs are aware, even if they are
aware that it is a Guidant device, that Guidant is a
M nnesota corporation. So, therefore, the expectations
an the predictability of results would absolutely
dictate towards applying Pennsylvania |law. That would

make sense if you | ook at the Jepson case the Plaintiffs
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cite as part of their choice of |aw analysis.
In the Jepson case, there were some contacts
bet ween M nnesota and North Dakota. And the Court
| ooked at the predictability of results. And the Court
noted that the parties knew they were issuing a policy
for people with a North Dakota address. They knew t he
vehicles were registered and licensed in North Dakot a,
therefore the reasonabl e expectation of the parties
should be, you'd think, that probably North Dakota | aw
was going to apply. The same holds true in this case.
The second factor is the maintenance of an
interstate order. That is concerned primarily with
whet her the exercise of M nnesota | aw over the cl ains of
these Plaintiffs would evidence disrespect for
Pennsylvania and its | aws. Your Honor, frankly, | posit
that it very well may. Pennsylvania, as we will talk
about | ater has an extrenely well devel oped, well
t hought out body of | aw under what circunstances a
manuf acturer of a prescription medical device may be
held |liable and when it cannot. Pennsyl vani a
Legi sl ature, Pennsylvania courts have made definite
policy decisions limting liability. They have got an
interest in controlling and dictating to the extent
manuf acturers of prescription medical devices can be

held liable. And | would posit that it would evidence
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some degree of disrespect for that conmpl ex,
wel | -devel oped body of Pennsylvania |aw were this Court
to apply M nnesota |law to these Pennsylvania entities.

The third Leflar factor is simplification of
t he judicial task. | will be real frank with the Court.
Pennsyl vania law is easier to apply. You still get to
the same ultimte conclusion whether you apply M nnesota
| aw or Pennsyl vania | aw.

These claims have to be dism ssed under
either state's laws, frankly. But, you get there a | ot
faster under Pennsylvania | aw. It is an easier
anal ysi s.

THE COURT: You are saying the outconme -- you
don't concede the outcome is different --

MR. CARPENTER: Absol utely not.

THE COURT: -- under one versus the other?

MR. CARPENTER: No. And | should make that
point up front, that this Court frankly, | don't think,

really has to resolve the choice of |aw issue.

THE COURT: | was going to ask that question,
as wel .

MR. CARPENTER: | think the Court would if
the Court were to uphold any of the claims, but | think

it is clear under M nnesota |aw or under Pennsylvani a

|l aw, all of these clainm have to be di sm ssed. And t he
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real remedy for the Third-Party Payer Plaintiffs is a
properly pleaded subrogation claim which is not what
t hey pleaded currently.

THE COURT: Let me ask you the same question,
-- and | don't mean to interrupt your argument -- that |
asked Mr. Pratt and opposing counsel in the |ast piece
of the case, that the timng of the motion, whether
t here would be an individual verdict in a case, unless
you suggest that its MDL status affects the -- there is
somet hi ng uni que about the outcome -- or a settlement.
| mean, on a verdict form we would have the nmedical.
And so, obviously, the city of Bethlehem and 1776 are a
coll ateral source.

So, obviously, if there is nmoney, that noney
is going to go to the city of Bethlehem whether it is
t hrough a verdict or a settl ement. So, | am wonderi ng
why the notion? Because one way or the other, if they
paid it out, unless there is no recovery at all for,
say, some of the plaintiffs, they are going to be paid.

MR. CARPENTER: The Court makes an excell ent
point. W can't say that they don't have subrogation
rights and that if they paid money in that they are not
entitled after the device recipients have had their
claims pre-indicated to have their say and to recover

t hat under the terns of their own subrogation
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agreements.

What we say, the reason we bring this motion
to dism ss, Your Honor, is legally they don't have the
right to assert independent clainms directly against us,
especially not to junp the cue and sue us before the
clainms of the device recipients have even been paid.
Logistically, I think, it would be a nightmare for this
Court.

This Court -- | think the number of claims is
approaching 2,000 in this MDL right now. This Court has
a huge adm nistrative challenge on its hand, just
managi ng the device recipients. | f the Court all ows
third-party payers to begin prosecuting their own
i ndependent cl ai ms agai nst Gui dant, adjudicating these,
getting recovery, concurrent with over four device
reci pients, you are going to have problems with
apportionment, problems with double recovery, coll ateral
estoppel, res judicata issues. Frankly, it would be a
ni ght mar e. So, our position is that, functionally, yes,
they will still have their rights protected by being
able to subrogate individually to the claims of their
i nsureds, but they can't bring these direct clains
directly against Guidant for various |egal and
functional reasons that | think would make this MDL an

absol ute ness.
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Did I answer your question, Your Honor

?

THE COURT: Yes. Well, | guess it does

substantially. It maybe begs the question that why

there wasn't sonme agreenment procedurally on -- wel

I, you

sit tight, and we'll sit tight and let's let these cases

proceed on. | amtrying to see the prejudice int
ei ther party.

| guess you nostly answered it, but I

hat to

m not

sure what this does for Guidant. Let's say | grant the

mot i on. It is not likely that any judge, whether
was an individual case or an MDL, would let the C
Bet hl ehem step in front of one of the individual

Plaintiffs and say, well, before we deci de whether

this

ty of

you

are going to get your out-of-pocket medicals, we have

got this direct action going over here, that is going to

speed ahead -- that piece, there is a little disconnect

there for ne.

MR. CARPENTER: | think one of our pri

mary

concerns is the danger of double recovery. What you

have got is the Third-Party Plaintiffs and the device

reci pients all going for the same recovery and damages

simul taneously. And although there is obviously t

he

single recovery rule and apportionment issues, a big

concern of ours is if you let the Third-Party Pl ai

recover i medi ately and i ndependently, we have got

ntiffs

to
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unspool that under a default setting, where |likely

unl ess we are very vigilant and very organi zed and abl e
to discern which damages go where, Guidant, nmy client,
is at a significant risk of paying two or three times
for these different damages because the different
entities are going after the same claims concurrently.
It is much nore orderly, much nore my client's interest
to have a proper organization, a proper sequence of

t hese cl ai ms. So, | think double recovery is a rea
worry, not to mention the adm nistrative problems that

woul d ensue.

As to why there wasn't an agreement as to why

the Third-Party Payers didn't hang back and let the
device recipient payments and claims go forward first,
can't answer that. M. Sobol perhaps can, but
apparently they have not seen fit to do that.

THE COURT: Because the other practical
i ssue, and maybe there's some other management issues
why -- | mean, if there is double recovery, it will be
the first time in my 23 years of putting a robe on that
| have seen that happen, at least to ny know edge. But
| don't claimto be a veteran of these MDL's, although
have had probably more than nmy fair share of class
actions since | have been here -- no conplaints,

what soever . It is all random assi gnment .
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But, another nmore practical issue is, another

case | aminvolved in is, sonmewhere, somehow that wil
be beyond the reach of this Court, maybe appropriately

so, when we start -- and | nmentioned this on the

Medi care i ssue, when people start talking about verdicts

and settlement in the context of a verdict or
pre-verdict or post-verdict, because the issues are the
sane. It is just who has got the leverage, is we wll
give you 20 cents on a doll ar. And so, a $50, 000
verdict or settlement may | ook very good if sonmebody is
paying the City of Bethlehem that individual Plaintiff
20 cents on a dollar, instead of a dollar on a doll ar
And those settlements are made every day in every
courtroomin every state in this country, apart from
this MDL.

And so, somewhere down -- it doesn't affect
the merits of this, I amthe first to acknow edge that.
But, that is going to be faced somewhere, and it just
seenms |ike a ot of |awyer time up front -- and of
course, in a way that is not for me to say. You are
going to get a ruling fromme and you will hear when |
am done here, unless | am asked not to by the parties,
wi || have an order out within 30 days or |ess on
anything that is in front of me today, unless for sone

reason | am persuaded | should find a way to do it
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differently. But, in any event, | have interrupted you.

But, that is the piece that is m ssing just
ever so slightly for me on how these practically end at
the end of the day, whether it is in the context of a
verdict or it is in the context of a settlenment.

MR. CARPENTER: That is a great observation,
Your Honor. | can't -- | don't really have the
information to answer that fully at this point.

THE COURT: Al'l right.

MR. CARPENTER: As far as strictly | egal
anal ysis goes, | think these claims are legally infirm
And they should be dism ssed as pl eaded. And what the

practical inplications are remain to be seen in |arge

respect.

THE COURT: Al'l right.

MR. CARPENTER: | was going through the
Leflar factors when we started tal king about that. The

next factor, number 4, is the advancement of the forum s
interest. The question of, does M nnesota have an
interest in applying its own |aw to these claims, or
does Pennsyl vania have nore of an interest in applying
its own law to these clains?

| submt, Your Honor, that it is not even a
cl ose question that these are Pennsylvania residents,

Pennsyl vania citizens, Pennsylvania entities suing us.
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Pennsyl vania has a much stronger interest in having its
| aws applied to the way its residents and entities are
compensated or not conpensated than M nnesota does in
regul ating how Pennsyl vania residents and citizens are
or are not conpensated. Now, Plaintiffs make an
argument that Guidant is a M nnesota corporation and

M nnesota has an interest in policing Guidant's conduct.
That is true, but only to a certain extent.

Number one, that clearly doesn't outweigh
Pennsylvania's interest in determning howits residents
get conpensated in applying its own | aws. Number t wo,
Gui dant is regulated and policed by an extensive Feder al
regul atory system under the FDA. The application of
M nnesota Consumer Protection |law to these particul ar
claims is not necessary to police or reign in Guidant.
That is already done by a strong regulatory frameworKk.
And that is also really not the point of private causes
of action.

As we all know, private causes of action are
for recovery of plaintiffs to adjudicate damages and
make them whol e or not. So, to that extent, the
advancement of the forum s interest strongly weighs in
favor of Pennsyl vani a.

The fifth Leflar factor is better rule of

| aw. | am not going to say either state's |aws are
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better or worse. They are slightly different, but the
end outconme under either is frankly the sane.

This Court is no doubt aware of Judge
Tunheim s decision in the St. Jude litigation. And
t hat, Judge Tunhei m found, that the | aws of M nnesota
shoul d apply to the consumer protection clains in an
MDL, rather than the laws of all 50 states, potentially.
And | think that is a situation where this Court can
chart a different course without gainsaying Judge
Tunhei m

First of all, Judge Tunheimrelied heavily on
the simplification of the judicial task. In that case
he was faced with the prospect of applying Mnnesota | aw
or applying the |aws of a whole bunch of different
st ates. In this case, it is either Pennsylvania or
M nnesota. The Court doesn't have to make a decision of
M nnesota versus the worl d. It is Mnnesota versus
Pennsyl vani a. So, that factor weighs nmuch more in favor
of applying Pennsylvania |law than the sinplification of
the task factor weight in applying the Iaw of all of the
ot her states.

Second of all, | think Judge Tunhei m
respectfully didn't give his full credence to the
governmental interests factor in his analysis, as he

could have. Judge Tunheim basically ruled that the
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ot her states would have no particular interest in not
seeing their residents get conmpensation under nore
stringent consumer protection |laws under those states.

| don't think that is quite the appropriate
anal ysis. The appropriate analysis is whether
Pennsyl vania has more of an interest in having its | aws
with its imtations and its statements of when and how
you can recover against a manufacturer of prescription
medi cal devices applied to its citizens, than M nnesota
does. So, | think in that context, that factor weighs
more strongly in our favor.

Finally, Judge Tunhei m enphasi zed t hat
because they were just consumer protection clainms in
t hat case, the interests were a little different. He
poi nted out that in consumer protection clainms, the
focus is on the defendant, not so nuch the plaintiff, or
the contacts of the plaintiffs' states of residence.

In this case, we do have some consumer
protection statutes alleged. W have al so got warranty
tort contract claims where the focus should rightly be
on not just on, not just the state or the defendant, but
the state of residence where the plaintiffs are, or the
plaintiffs' constituents in this case, which is
Pennsyl vani a.

So, basically, | think this Court can and
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shoul d hold that Pennsylvania | aw applies, not

wi t hst andi ng Judge Tunheim s analysis in that case. And
| think it makes nmore sense, al so, when the Court | ooks
at some of the strange results that would be engendered
should this Court apply M nnesota |law to these cl ains of
Pennsyl vania entities representing Pennsylvani a
constituents.

For instance, | ook at the M nnesota Fal se
Advertising law. That is a statute that applies to and
prohi bits the dissem nation or the publication of
m sl eadi ng advertisements in the state of M nnesota.

It makes no sense, whatsoever, to apply the
statute to a group of Pennsylvani ans who very well have
may never been to M nnesota and certainly can't say that
t hey have seen advertisements in M nnesota. For reasons
i ke that, it makes much nmore sense to apply
Pennsyl vania's laws to these cl ai nms.

Ot her courts looking at this issue have come
to that same concl usion. If you |l ook at the In Re:

Vi oxx case that Judge Fallon issued on November 22nd,

2006, he was faced with a simlar kind of issue, a

nati onal product sold by Merck, a New Jersey corporation
in every jurisdiction. And Judge Fallon's question was:
Do | follow the law in New Jersey, just because Merck is

centered in New Jersey and the product comes from New
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Jersey, or are the interests of the residence, states of
resi dence of these people, where they lived, where they
were prescribed it, where they were ingesting it, where
they were allegedly injured by it, are those interests
more i nmportant? And Judge Fallon clearly concl uded that
the contacts with the states of residence were much nore
i mportant than contacts -- than the mere fact that the
product emanated from the state of New Jersey.

He found that the interests of, hence, of the
states of residence and seeing how their residents were
conpensated or not, having their |aws applied, greatly
out wei ghed the interests of New Jersey, in seeing New
Jersey | aws appli ed.

Judge Fall on agreed that the interests of the
parties clearly favored applying the |law of the states
of residence. Judge Fallon also found that the
conmpeting interests of the states vastly favored
applying the states of residence of the parties.

He found that the place where the injury
occurred is really the state of residence, i.e., where
the drug was ingested or sold. He found that the place
where the relationship is centered, it is a state of
resi dence, not New Jersey. He found that the place
where the injury-causing conduct occurred, i.e., any

om ssions or failures to inform occurred were in the
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states of residence where the drug was sold, not from
New Jer sey. So, to that extent, | think there is
authority both ways on this. | frankly think the Vioxx
decision is sound reasoning and would apply in a
situation like this. And |I would encourage this Court
to apply Pennsylvania |l aw rather than M nnesota | aw, but
as | said before, I think this Court can grant our
Motion to Dism ss under either court's | aws.

That said, |let me speak about Pennsyl vani a
| aw and why it mandates dism ssal of Plaintiffs' clainms
in this case. Bot h Pennsyl vania | aw and M nnesota | aw
recogni ze and follow the renmoteness doctrine, or the
indirect injury rule.

| won't backup too far and explain it. | t

has got its origins back in the Anthony -v- Slaid case,

and the Supreme Court further explained it in Holnmes -v-

Security Investors Protection case. But, the bottom

line is that Pennsylvania courts, the Third Circuit and
the Western District of Pennsylvania, have all dealt
with these precise types of claims before and di sm ssed
them as renote and indirect.

| f you apply Pennsylvania |l aw, Your Honor,

you need |l ook no further than WIlliams & Drake Conpany,

the Western District of Pennsylvania, Steanfitters Local

Uni on fromthe Third Circuit, and All egheny Hospital
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fromthe Third Circuit. Those three cases all involved
Third-Party Payers suing the Tobacco Industry under
precisely the same theory that M. Sobol's clients are
asserting here. You sold our clients a product. That
product caused our clients to have injuries or
addi ti onal medical expenses. W paid for those medical
expenses. Now we are suing you for the increased
medi cal expenses.

The plaintiffs in those cases varied from a
self-insured enmployer, a Health and Wel fare Benefit
Uni on, Union Benefit Fund, and not-for-profit hospitals,
who were direct providers of health care. They brought
claims ranging from RICO to antitrust to tort clainms, to
unjust enrichment, to injunctive relief, to warranty
claims. They were all dism ssed by the Third Circuit in
the Western District. Too renmote, too indirect, they
were based on injuries, stemmng fromand flowing from
alleged injuries to their insureds, or the people they
agreed to pay medi cal expenses for. They simply were
not |egally cognizable and couldn't stand.

| think, Your Honor, the exact same anal ysis
applies to the cases in this case. Because if you | ook
at what the Third-Party Plaintiffs' Conplaint alleges,
it very clearly alleges -- |ook at paragraph 27, 28, 29,

| ook at the | ast paragraph in each one of their
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substantive counts, where they list their causes of
action. They make no bones about it. They seek to
recover increased medical costs caused by surgeries, or
addi ti onal medical procedures necessitated by their

i nsureds, allegedly due to Guidant's m sconduct. It is
on all fours with those cases.

Plaintiffs in their opposition brief take
great pains to try to distinguish the direct injury
cases. Plaintiffs, in fact -- Plaintiffs cite about a
dozen cases for the prospect that they do have standing
to sue directly to recover health care costs paid.

None of the cases that they cite stand for
t he proposition that a third-party payer has standing or
proxi mate causation to sue for injuries stemm ng out of
health care benefits paid out due to injuries to its
insured. \What they do cite is a bunch of cases that
deal with direct overpricing antitrust injury.

The cases they all cite involve a situation
where the plaintiff -- or where the defendant allegedly
overpriced, either through antitrust violations, some
anti-conpetitive activities such as preventing a
generic, cheaper equivalent fromcomng on to the
mar ket, or unfairly inflated the prices, and therefore
directly injured the end payer.

They are not cases where the plaintiff
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al | eged, you injured my insureds. They incurred medical
expenses. | had to pay those. I n other words, they are
direct financial injury cases. And the cases the
Plaintiffs rely on, such as the Desiano case go to great
| engths to distinction the facts of direct financi al
infjury cases fromthe cases |ike Holnmes, from

Steamfitters, from All egheny Hospital.

For instance, if you would indulge me and | et
me quote the Desiano case upon which Plaintiffs rely, at
page 349. The Court goes on to discuss the |ine of
indirect injury cases, and then distinguishes them I n
the instant case, instead, Plaintiffs allege an injury
directly to thenmselves, an injury, noreover, that is
unaf fected by whether any given Plaintiff who ingested
Rezulin became ill.

Plaintiffs' claimis that the defendants
wrongful action was their m srepresentation of Rezulin's
safety, and that this fraud directly caused econom c
| oss to them as purchasers, since they would not have
bought defendant's product rather than avail abl e,
cheaper alternatives, had they not been m sled by
defendant's m srepresentations. Thus, the damages, the
excess nmoney plaintiffs paid defendants for the Rezulin
they claimthey would not have purchased, but for the

def endants fraud were in no way derivative of damages to
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a third-party. It is a very markedly different
situation than what is being claimed in these cases.
Plaintiffs also rely on a series of decisions
in which certain Blue Cross Blue Shield entities that
directly buy health care services are considered, quote,
"buyers" for purposes of being defendants in Sherman
Antitrust Acts. However, those cases are very |limted
and don't really say anything about whether the
third-party payer plaintiffs like this who pay, insure,
who pay medi cal expenses have standing to sue an all eged

tortfeasor directly. Plaintiffs rely on the Kartell -v-

Bl ue Shi el d, Massachusetts case. If I can just quote

briefly from page 9277

The relevant antitrust facts are that Blue
Shield pays the bill and seeks to set the anmount of the
charge. Those facts |ed other courts in simlar
circumstances to treat insurers as if they were quote,
"buyers." The same facts convince us that Blue
Shield' s activities here are |ike those of a buyer,
whet her for ethical, medical or related professional
pur poses, Blue Shield is or is not considered a buyer is
besi de the point. W here consider only one specific
argued application of the antitrust |aws, and we do not
suggest how Bl ue Shield ought to be characterized in any

ot her cont ext.
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So, my point is that is an extremely narrow
ruling in a very particularized factual context, and
none of those cases support Plaintiffs' position that
t hey should be able to bring these claims directly.
Aside fromthe direct injury rule, Pennsylvania | aw
requires the dismssal of Plaintiffs' claims for other
reasons.

Al'l of Plaintiffs' claims, regardless of how
t hey are denom nated, whether it is negligent om ssion,
whet her it is a consumer product, CPL claimunder
Pennsyl vani a, are basically different ways of stating
failure to warn claim | f you | ook at the substantive
al | egations, regardless of what particular type of claim
it is, it is all premsed on the fact that Gui dant
shoul d have and could have warned of additional risks of
its I CD s.

Under Pennsylvania | aw, Pennsylvania will not
all ow you to bring a cause of action against a
manuf acturer of a prescription medical device on
anyt hi ng but negligence; therefore, all Plaintiffs’
claim should be dism ssed.

Pennsyl vani a, under the long |line of cases,

cul mnating in the Col acicco versus Apotex case all

foll ow Restatement of Torts 402A, Comment K. Now,

Coment K deals with the unavoi dably, unsafe medi cal
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devi ce exception. Pennsyl vani a recogni zes as a matter
of policy that certain prescription medical drugs and
devices are going to be unavoidably unsafe.

You can't make them conmpletely safe, because
they are state of the art. They are cutting edge. But ,
t hey have such a powerful value to society that they
shouldn't be held in strict liability. Pennsyl vani a has
made a substantive decision that they will not hold the
manuf acturer of a prescription medical device or
prescription drug |iable under strict liability, under
Consumer Protection Law, under warranty claims, under
not hi ng except negligence, i.e., a failure to exercise
reasonabl e care standard. They think that that is the
proper bal ance.

And Pennsyl vania cases such as the Luke case,

t he Al bertson case, the Col acicco case, have di sm ssed

cases brought under one | evel or another of an iteration
of a failure to warn theory, whether they are warranty
claims, whether they are Pennsylvania Consunmer
Protection Law cl ainms, whether they are strict liability
cl ai ns. It dism ssed all of those against manufacturers
of medi cal devices, because the only viable cause of
action is a negligence one. Under those |Iine of cases,
Plaintiffs' claims clearly have to be di sm ssed under

M nnesota | aw.
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I n addition, Plaintiffs' Consumer Protection
Law cl ai ns under Pennsylvania also fail because these
third-party payers are neither buyers of the products,
nor are they buying the products for personal or home
use.

As the Bal derston |line of cases clearly

i ndi cate, Pennsylvania |aw, Pennsylvania CPL | aw only
applies to the actual buyers and buyers who buy for
personal or home use. The city of Bethlehem didn't buy
any of these products.

The Local 1776 didn't buy any of these
products. Now, Plaintiffs try to argue that they should

be consi dered buyers under the -- under the Commonweal th

-v- TAP case. That case is inapplicable to Plaintiffs

cl ai ns. Commonweal th -v- TAP involved a case where the

Commonweal th of Pennsylvania in its parens patriae
capacity sued on behalf of all Pennsylvania residents
who were enrolled and received benefits under

Pennsyl vani a health programs sued the drug manufacturer.
The drug manufacture came back and said, well, they are
not the buyers, the actual custonmers are. The Court

al l owed the state of Pennsylvania in that case to
proceed because they represented in parens patriae form
the actual buyers, so it extrapolated their standing in

the state of Pennsylvania. There is no such
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extrapol ati on possible in these cases. The City of
Bet hl ehem Local 1776, do not bring these cases on
behalf of or in a representative capacity of their
menbers. To the contrary, paragraph 27 of the Master
Compl aint in which Local 1776 was expressly pleased that
it has got the capacity to and is bringing this inits
own nane. It is not a parens patriae operation and
there is no capacity to bring these on behalf of their

i nsureds or their constituents. Therefore, they are not
buyers and those clains have to be di sm ssed.

Finally, the unjust enrichment claimfails
under Pennsylvania |law, as well, as the All egheny
Hospital case denmonstrates. The payment of the
Third-Party Payer or insurer of medical expenses doesn't
provi de any benefit to the alleged tortfeasor. I f it
does, it is strictly incidental to discharging their
duty to pay the healthcare expenses of their insured.
Therefore, no unjust enrichment claimcan stand.

| will deal with the subrogation clains
separately. Basically, Pennsylvania lawis fairly
clear. These claims can't stand |l egally, Your Honor.

M nnesota |law results in the same exact result. | t
takes a little longer to get there due to some uni que
M nnesota Supreme Court decisions, but the same result

happens.
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M nnesota al so recogni zes the Renpoteness and

| ndirect Injury Rule; however, the Group Health case and

t he Humphrey case both show that the direct injury rule
isn't usually applied to -- there is a different
causation standard, | wll say. In that case, you had
Bl ue Cross and Blue Shield entities of M nnesota
representing M nnesota insureds and people who got
health care in M nnesota suing the tobacco industry.
The tobacco industry moved to dism ss those cl ains.
Whil e the Supreme Court of M nnesota
recogni zed that M nnesota | aw does follow the Direct

I njury Rule, dating back to the Northern States

Contracting case from 1936, they pointed out that that

is an aspect of compon | aw, proxi mte causati on.

Therefore the Hunmphrey's Court said, no, you

don't have direct injury to assert your tort clains;
but, let's ook at the consumer protection claim. And
t hat court concluded that the causation el ement

requi rement in those consumer protection M nnesota
clainms were not conmmon | aw proxi mate cause and limted
by the direct injury rule, but were specific statutory
grants of standing by the M nnesota Legi sl ature. And

t hen concluded it was broader than proxi mate cause, and
therefore allowed the consumer protection clains to

proceed.
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Well, | think what is apparent from Humphrey
is that the only things -- the only clainm of the
third-party payers under M nnesota |aw that could
possi bly survive the direct injury rule would be the
great M nnesota Consunmer Protection Statutes. The
warranty claims, tort clainms, those all require some
kind of common | aw proxi mate causation that makes them
susceptible to the Direct Injury Rule.

So, Hunphrey will allow Plaintiffs' consumer
protection clainms to survive up to that point, but
di sm sses the rest of their clains. However, Hunphrey

and Group Health did not indicate that any third party

payer has standing to bring these M nnesota Consumer
Protection cl ai ns.

As | said before, the Plaintiffs in these
cases were M nnesota Third-Party Payer entities,
M nnesota HMO s representing health care provided to
M nnesota residents -- not Pennsylvania residents. And
if you ook at the particular standing requirements of
these three M nnesota statutes, you will see that under
the Prevention of Consumer Fraud Act, under the
Deceptive Trade Practices Act, under the false
advertising Act, there is very limted standi ng that
t hese particul ar Pennsylvania Plaintiffs can't satisfy,

and therefore those consumer protection clainm should be
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di sm ssed, as well.

Start with the Fal se Statements and
Advertising Act, that one is fairly sinple. By statute
and by case law, it applies only to advertisenents in
M nnesota. These are Pennsylvanians. They didn't see
these. There is no causal nexus. | think that claim
has to be clearly dism ssed as inappropriate for
Pennsyl vania entities.

If you |l ook at the M nnesota Deceptive Trade
Practices Act, that statute only provides standing for a
private litigant to seek injunctive relief, no nonetary
relief. Therefore, they have got no standing to proceed
with any of their nmonetary clainms under the M nnesota
Deceptive Trade Practices Act.

And as | said before and I will touch on
| ater, the injunctive relief they seek is illusory
non-relief they should not be granted for various other
reasons. | will cover that shortly.

Then you get to the M nnesota Prevention of
Consumer Fraud Act. That act is basically the private
ri ght of action corresponding to the powers of the
M nnesota Attorney General. It allows citizens to
proceed as private attorneys general to vindicate public
ri ghts.

What that nmeans is that your standing to
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bring a claimunder the M nnesota Consunmer Prevention of
Fraud Act is no greater than the standing the M nnesota
A.G would have. And I think in this case, the extra
territoriality of the third-party payer's clainms mkes
it clear that the M nnesota Attorney General would not
bring a case to vindicate the rights of the constituents
of the City of Bethlehem Pennsylvania, or Bethlehem
Pennsyl vania, itself.

| would submt to the Court it is
I nappropriate, it's extraterritorial, and it is beyond
t he bounds of what is contenplated by the Consuner
Protecti on Statute.

I n addition, the Prevention of Consumer Fraud
Act only applies to causes of action that are brought
for the public's benefit. |In the Lee case, the
M nnesota Supreme Court dealt with a dispute over the
sale of a Chinese restaurant. And while there may have
been some nefarious dealing going on, they refused to
exercise jurisdiction under the Prevention of Consumer
Fraud Act, because it was a private dispute between
private litigants. And all of the relief went to the
private individual. There was no public benefit to
t hat .

Since then, there has been a series of cases

construing exactly what it means to have a public
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benefit.

case can't
consi stent that
wr ongdoi ng al | eged,
relief is requested.

the relief requested i

the litigants and i s not

sense, that it is not

the private profit of

I n addition,

probl emati c. I f you |

And the Third-Party Payer

satisfy that
you need to | ook not
but

And t he cases

entities in this

el ement. The cases are pretty
just at the
you al so need to | ook at what
i ndi cate that where
s exclusively to the benefit of

di sbursed to the public in any
a public benefit. It is only for
the entity.

this case is particularly

ook at cases such as the Behrens

case, because the alleged devices that they are suing
over, Your Honor, have already been recalled and are no
| onger being marketed. The recall is done with. I n
Behrens, you had the owner of a mnk farm suing the
manufacturer of a m nk di stenper vaccine that allegedly
did not worKk. Apparently, he bought this and all of the
m nks got di stenmper, anyway, and so he sued. The Court
hel d --

THE COURT: That woul d not have been a
pl easant place to be.

MR. CARPENTER:

been psychol ogi cal

THE COURT:

MR. CARPENTER:

damages i nposed,

No. | i magine there may have
as wel | .
To say the | east.

He sued under the M nnesota
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Consumer Protection Statutes. The Court found there was
no public benefit. First of all, not just because all

of the relief went to the private actor who was suing,
but al so because the vaccine in issue had already been
recall ed and was no | onger being marketed.

Therefore, it benefited the public in no way
to have adjudication of liability or any injunctive
relief regarding a product that was already discontinued
and off the market.

| would submt to the Court that that applies
very strongly to this case, that the recalls had been
initiated. The FDA has overseen the recalls. Guidant
has done what is necessary to do. That is finished.

Plaintiffs, m ndful of this, have pl eaded
they would |ike disclosure of patient registration |lists
to help effectuate the recalls. And as | said before,
the recalls are already effectuated. They are too | ate.
This alleged relief won't benefit the public.

Frankly, 1 think | see what they are trying
to plead by this, but I don't think it works. It is an
illusory relief and it has already taken pl ace. So, |
woul d say that under the Behrens case, Plaintiffs’

M nnesota Consumer Protection Act clainms fail because,
number one, the extraterritorial application of that to

M nnesota entities and M nnesota individuals mkes no
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sense within the scope of the M nnesota Attorney
General's Office and powers. And nunber two, it is not
brought for any public purpose, whatsoever.

Finally, | think Plaintiffs' consumer
protection clainm should be dism ssed for an i ndependent
reason. | f you |l ook at the Humphrey case and the Group
Heal th plan case, the M nnesota Supreme Court never said
t hat you have unlimted standi ng under these statutes.
They never said anybody can bring a claimunder these
statutes. All they held was that for these particul ar
M nnesota Plaintiffs, their claim weren't too renote
and indirect.

| would posit to this Court that the clainms
asserted by the Third-Party Payers in this litigation
are even nore renote and |l ess direct than the clains

upheld in Group Health and Hunphrey.

For instance, in Group Health, the theory is,
t he tobacco industry sold cigarettes to our insureds.
Our insureds smoked cigarettes and suffered injuries.
They incurred additional medical expenses because of the
infjuries. W paid those medical expenses and are out
addi ti onal nmoney.

In this context, in this factual context as
pl eaded, Your Honor, you inject another |evel of

uncertainty and renmoteness by injecting the | earned
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i ntermedi ary prescription-prescribing physician angle
into it. So, in this case, the allegations are Gui dant
manuf actured these devices and sold them to physicians.
Physi ci ans prescribed them-- or they failed to warn
physicians. Three physicians prescribed themto our
i nsur eds. Our insureds had these devices inmplanted
whi ch caused injuries or additional medical expenses.
And five, we had to pay these additional
medi cal expenses and injuries. So, if the Court | ooks
at it, it is actually an additional step nmore renmoved
and rempte. And that |eads us back to the Rivera case
fromthe Fifth Circuit in which the Court noted that
when you bring in the independent el enment of the
prescri bing physician, that is a renote, attenuated
indirect relationship that makes the clainm even |ess
concr et e. So, | would propose that even -- | am
certainly not asking this Court to go contrary to the

Group Health or the Hunmphrey cases. | don't think you

have to. | think Group Health and Hunphrey only go so

far. And what Plaintiffs in this case ask this Court to
do, asks you to go too far. And that is denonstrated by

the Borax case that we cite.

I n Borax, a private individual brought an
antitrust case cl aimagainst various chem cal conpanies.

She sued saying that they artificially raised the prices
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of the chemcals sold to tire companies, which resulted
in higher-priced tires, which she bought, and she was
out out-of -pocket noney for paying for tires that were

t oo expensive. And she cited Humphrey for the
proposition that there is this broad grant of statutory
standi ng, under the M nnesota Consunmer Protection Laws.
And the Court said, hold on, wait a mnute. W |et that
go in Hunmphrey. If we didn't say there was no limt to

it and we didn't think the Legislature intended such

broad and unreasonable results, dism ssed. | think the
same situation applies in this case, as well, Your
Honor .

Addi tionally, Your Honor, even if the Direct
Injury Rule didn't elimnate under M nnesota | aw
Plaintiffs' unjust enrichment claim this Court need

| ook no farther than the Group Health Plan case at 68

Fed. Supp. 2d 1064.

That Court dism ssed the Third-Party Payers
unjust enrichment claimon two bases. First of all, the
Court noted that unjust enrichment is an equitable form
of relief, and where there is an adequate remedy at | aw,
you are not entitled to equitable injunctive relief,
such as unjust enrichnment.

There, as here, the Plaintiffs have good

ol d- fashi oned, traditional, subrogation clainm and a
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contract available to them Theref ore, under the

analysis in Group Health, unjust enrichment is not

avai |l abl e.

Second, the Court like the Court in Allegheny
Hospital, Group Health noted that no real benefit is
conferred upon the alleged defendant by just paying
health care costs to your insured that you are obligated
to pay. And any benefit that would be incurred or
provided is just incidental to the pre-existing duties.
On both of those grounds, the unjust enrichment claim
fails.

Finally, subrogation. Plaintiffs do have
subrogation cl ai ns. | don't believe they have themthe
way they have pleaded them Your Honor. Under both
Pennsyl vania |l aw and M nnesota |aw, the Court makes very
cl ear how you can plead subrogation

What you do is you, either interpreting the
action, the ongoing action of the insured, or you
exerci se your subrogation rights and bring the action in
the name of the insured. They have done neither. They
haven't indicated who the insureds are. W have no
names. They are certainly not standing in the shoes of
their insured as they would have to do in a real
subrogation action.

They haven't actually called it subrogation,
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but procedurally and realistically, it is not
subrogati on. It is a mass action, w thout needing the

particulars of any of their insureds.

As we all know in subrogation, you assune the

rights of the subrogor, and you assume the limtations
and defenses applicable to them as well.

Our position is that the Third-Party
Plaintiffs do have a right in subrogation, but it has
got to be an individualized, case by case, properly
pl eaded, contractual subrogation claimand not be the
| arge mass of indiscrimnate action that they pl eaded.

In conclusion, Your Honor, regardless of
whi ch state's |laws applies -- | think it should be
Pennsyl vani a's, but regardless of which way the Court
goes on that issue, | think it is apparent that the
clainms asserted by the Third-Party Payers, and we deem
t hem sound, make for bad policy, and make for
adm ni strative and judicial problems if allowed to
proceed this way. And we woul d encourage this Court to
grant our motion to dism ss these clainms.

THE COURT: Thank you

It has been a long wait for you.

MR. SOBOL: It really has.

THE COURT: You have been very patient.

MR. SOBOL: Hol di ng up.
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THE COURT: | didn't see you nod off like a
few people in the back. No of fense to anyone.

MR. SOBOL: Well, may it please the Court?

THE COURT: At |east we don't have heating
probl ems today. Even t hough there is a newer heating
systemin this building, some days it is very hot in
here, some days it is very cold. And it seens it is in
t he nei ghborhood, at |east, today. At least it is up
here.

MR. SOBOL: It seems col der up here, has it?
It is alittle chilly, actually.

THE COURT: Yes. And actually, usually it
has been the other way where it is unreasonably warm I
don't think I saw your name on the brief.

MR. SOBOL: Sur e. My name is Tom Sobol ,

S-0-b-0-1. And I am from Boston. It's a pleasure to be
out here. As | also told Judge Rosenbaum | said it is

a pleasure to be out here. And he said, well, you don't
have to say that. And | said, so far it has been,

bef ore your questions.

The parties obviously are pretty far apart i
terms of their view of where the Third-Party Payer cases
stay here. From our point of view, the Master
Consol i dated Conmpl ai nt presents a relatively routine

application of |law accepted in many places, but

n
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particularly here in M nnesota.

And the clainms that are in this case, you
asked the question earlier, the clains that are in this
case are identical to the cases -- the clainms that were

pending in the Medtronic case in front of Judge

Rosenbaum

What do | nmean by that? Well, the causes of
action start out with the same M nnesota -- the sanme
trio of M nnesota Statutes, and say to set forth those
claims. They both involved medical devices, obviously,

t hey both involved conmpanies that are alleged to be
based here in M nnesota.

The | awyers that are crafting both
Mast er Consol i dated Conpl aints use them both as the same
t empl at e. So, if you conpare even the Master
Consol i dated Conmplaint that is before the other Court
here in M nnesota to this Master Consolidated Conpl ai nt,
they are identical.

In fact, it is different -- it is difficult,
excuse me -- other than the particular kind of devices,
i.e., that are involved, to seek any legally rel evant
difference whatsoever for reasons |I'|l|l get into.

So, in this case, not only would you need to
di sagree markedly with the precise allegation pattern --

not fact pattern, but allegations, but allegation
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pattern as was put before Judge Rosenbaum but | also
woul d suggest, as | hope my argunment makes cl ear, that
you woul d al so need to go directly opposite the way that

the M nnesota Supreme Court ruled in State versus Philip

Morris, you would have to go exactly the opposite, the

way that the M nnesota Court ruled in Group Health, and

you woul d have to go directly the opposite to where
anot her member of the M nnesota Bench ruled in St. Jude
case on issues of -- you would have to buck and gai nsay,
if you will, all of those jurists in order to go in any
way in the direction that Guidant suggested.

THE COURT: Well, of course, M. Carpenter

said that at least as it relates to the Philip Morris

and Group Health case, that that is not necessarily the

case, that a ruling here wouldn't be inconsistent
with --

MR. SOBOL: No, it would be. And I will
answer that question immedi ately and then come back to
it.

THE COURT: If you are going to head there,
will sit tight --

MR. SOBOL: Yeah, | will head there. It is
actually on all fours.

THE COURT: That's all right.

MR. SOBOL: Before | get into the | egal
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pi eces of this, though, |I have heard you ask a coupl e of
times -- what | have heard, the question essentially is
how would this case fit into what is going on in ny
court? And how would ruling on this help or not that
process and where does this fit in? So | want to really
address that nore broad question before | deal with the
| egal 1ssue.

And it is this, personally | feel the
technicalities about where the Conmplaint is. There are
two separate civil actions filed originally in
M nnesota, one by the Taft-Hartley Fund, the other by
the City of Bethlehem And then there is one Master
Consol i dated Conpl ai nt, which ostensibly is not the
action of either of those two entities, but it is a
conduit for dealing with certain kinds of |egal issues,
if you will.

THE COURT: Agr eed.

MR. SOBOL: Now, the ultimate purpose of the
Mast er Consol i dated Conplaint is to seek cl ass
certification for all of the Third-Party Payers in the
country. So, that is some |arge insurance conmpani es,
for-profit insurers, small for-profit insurers,
not-for-profit insurers, for enmployers like the City of
Bet hl ehem or other small enployers that are self insured

on their own account on dollars that are paid.
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Al so, for Blue Cross Blue Shield entities,
all of the other Taft-Hartley Funds in the country. And
unli ke the remark that was made vis-a-vis the Medicare
Secondary Payer Act, these clains are client-driven by
the Third-Party Payers in the country who are outraged
that a company |ike Guidant, and simlarly a conpany
i ke Medtronic, would effectuate a recall and cause
compl etely unnecessary nmedi cal expenses neasured in the
many tens if not hundreds of mllions of dollars to be
i ncurred throughout the United States, know ngly,
wi t hout any general remedy being given for that
unnecessary econom c¢ burden that is being placed on al
of them

So, whether it is a small machine shop in

W sconsin, in the Medtronic case that was conpl aining

about having to pay for the unnecessary surgery for one
of its machinists, or it is a |large organization |ike
Aetna that has paid unnecessarily for thousands of
people's, or at |east many hundreds if not thousands, of
unnecessary surgeries, there is an effort in the Master
Consol i dated Conpl ai nt here, as there is in Medtronic,
to put the judicial arms around that issue and that
problem and to resolve it once and for all in an
efficient and meani ngful manner. That is the intention.

Now, it is true that in each of those cases,
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as here, some of the claimants, a small mnority of the

cl ai mant s

case.

have al so brought their own personal injury

And so, we have a small mnority in this

situation where there would be the need to, as there is

in any personal injury case, doing negotiation or work

out -- rarely would there end up being litigation in

terms of t

hat subrogation claim if there needed to be

one, between the Third-Party Payer and insurer. But, in

addition t

o that, in addition, in other words, to the

health care costs that were born by either private

insurers or by Medicare for the individual claimnts’

cases t hat
number of
care benef

for.

i ndi vi dual

are before you, there is also the |arger
non-litigating individuals, insured health

its for which this claimseeks to also recover

Now, there are innumerable reasons why an

who has undergone an unnecessary repl acenment

of a Guidant device would choose not to bring a claim

First, they m ght do it because they don't know.

Second, they m ght do it because they have died. Third,

t hey m ght

don't want

do it because of a nyriad of reasons, they

to go ahead with litigation. They don't want

the time and the aggravati on. It may be that there are

i ndi vi dual

cases out there where the surgery is




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

125

relatively non-invasive fromtheir own point of view,
their insurance conpany paid up the bill so they don't
see what the real problemis fromtheir point of view
There are all of these reasons, none of which of those
reasons are relevant, but why it is that there are going
to be situations where their uncovered medical insurance
that the insurers here are trying to cover and get
compensation for.

Now, why would it be, therefore, meaningful
for us to go ahead. The Third-Party Payers in this case
want this case to nmove. And from our point of view,
with all due respect, we filed our cases in |ate 2005.
We would like to get the ruling on 12(b)(6) so we can
move our cases forward, to go forward with cl ass
certification proceedings, efficiently and effectively,
because then you, with all respect, Your Honor, will
have a judicial tool in front of you to manage the issue
as to how it is that subrogation and unnecessary
econom c expenses are dealt with. And you can do that
in an aggregate manner by | ooking at the class as a
whol e, rather than one insurer after another after
another. And that is really the rough, because if this
case can go forward, we can survive 12(b)(6) and we nove
forward to Rule 1203. You are then able to manage this

litigation very effectively, efficiently, no
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duplication of damages what soever because you have the
judicial tool to deal with it. You won't have to dea
with, literally, the clains of many hundreds, probably
more than 1,000 different Third-Party payers in the
country who have overpaid for these medical replacenent
exerci ses.

Now, why do | say that? Why do |I give that
estimate? In the country, there are, it is estimted
from any ot her sources probably over 20,000 separate
third party payers. They are, again, all of the
different varieties, big and small. Wth respect to
this device, given the nunber of recalls that have
occurred, and the nunber of revisions that have had to
occur, one can ballpark right now that the nunber of
third-party payers who have unfairly incurred excess
medi cal expenses is measured in over 1,000.

How are you going to be better off in terms
of managi ng that problem than to have it done in a class
context? That is the way we suggest it be done, rather
t han having one insurer after another, after another
pi ped in here, there, whatever, as the case goes
forward. So, that is the way that we woul d suggest it,
that this case fits into things, they way we suggest it
be done. And also, to be able to have a resolution, of

course, the third-party payers ultimtely don't go away
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if it turns out that this -- you had asked the question
about what is the consequence if | rule negatively or
positively?

| will give a consequence negatively. It is
actually hard to exactly understand how it is that
Gui dant's motion is geared toward -- is Guidant's notion
geared towards just dism ssing out Bethlehem or is it
just the UCFW but still the Master Conpl ai nt woul d
stand if some other Third-Party Payer could come in? Or
is the whole Master Conpl ai nt supposed to go away?

But, if it is, there are clains they haven't
moved on. There is also questions about their motion.
But, the bottomline is, if we don't have the vehicle
for Rule 23, then that forces the hand of |arge and
small insurers to file their own individual actions and
to pile on, you know, hundreds of separate actions in
this Court to make sure that all of their medical
expenses, if they are not being litigated by an
i ndividual, is done. And | have seen that in part
happen where there have been literally scores of
i nsurers who have had to file a claimon a drug case
believing that they felt that they wouldn't be able to
get their due.

So, it is judicially efficient for you to

deny the 12(b)(6), go forward with the cl ass
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certification and manage the problem that way.

So, now | will turn to their argument.

Judge Rosenbaum did not issue a decision,
reasoned, with the reasoning. He did not express from
the Bench at the end as he did with respect to the MSPA
his reasons. However, they are in the briefs. One of
the things that is interesting about the briefing here
and what my argument is about to go through is that when
Gui dant filed their memorandum we filed a response.
Their reply rem nds me of when | was a kid. It was |ike
a do-over brief. But, it is a do-over with all sorts of
new arguments in it to which we have not filed a
response. So, | am going to give you briefly our
response right now.

But, in part, also, | would suggest that the
reason the arguments in their reply brief and the
citations weren't in their original brief to begin with,
because they don't hold water and Guidant thought it
made no sense to argue them to begin wth.

THE COURT: Or they were written by two
separate groups of | awyers.

MR. SOBOL: It sounds |like they may have been
actually. It does, right.

Now, the first argument that is made in --

and actually, it is made both in their original and
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their reply brief, is generalized argunment that the | aw
does not permt such renote or indirect clains.

Now, it is true that under the common | aw,
under the common | aw an insurer cannot recover increased
medi cal expenses associated with a tort perpetrated on
the insurers' insured; that is correct under the comon
| aw.

However, the Conplaint, here, as in

Medt roni c, does not assert comon | aw causes of action.

We did that intentionally in this case. And we
intentionally withdrew the common | aw counts of

Medt r oni c. There are no conmmmon | aw counts of this type

here.

As a result, what we do plead are exceptions
to that common | aw rul e. And it is statutory and
contractual and equitable exceptions to the common | aw
tort rule. The first are the three counts that we plead
under the M nnesota Acts, the Deceptive Trade Practices
Act, the Prevention of Consumer Fraud Act, and the False
Statements Act.

Al'l three of those statutes were expressly
enacted in order to abrogate the comon |aw and to make
exceptions to the comon |aw. Why? Because the common
| aw did not afford the kinds of remedies that are being

asserted here.
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Now, in State versus Philips, a private

heal th organi zation brought suit against tobacco
conpani es under these |laws. Seeking damages, and |
guote, resulting fromthe fact that it has paid and wl
pay substantially higher anounts to its contracted
health care providers, due to the increased costs of
health care services for treating snoking-rel ated
illnesses.

What State versus Philips held was the cl ainms

t hat were being brought under the common | aw, no good.
So, | agree with M. Carpenter on that. The State

versus Philips, if they had a common | aw negligence

action, it would not survive, but it is not the case.

But, what State versus Philips then said is,

but wait a second, we have these statutes enacted to
abrogate the common | aw, create new remedi es. And guess
what ? | f an insurance conpany sues because it is
bearing an excess burden of the health care costs

associ ated due to the renpote activities of snmoking
activities, then we are going to allow recovery. So,
that is an authoritative decision, statutory event,

aut horitative decision by the M nnesota Suprenme Court
uphol di ng precisely the cause of action we allege here;
and so, M. Carpenter is also right.

We make no bones about the fact that we are
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suing for the increased burden associated with health
care costs by reason of Guidant's wrongdoing. And the
reason we do that is because | am pretty much a

si npl et on. If I read the M nnesota Statute and the

M nnesota Supreme Court decision that says an insurance

conpany can recover for that. | put it in the pleading,
that is what we want. It should survive a 12(b)(6)
mot i on.

Next the M nnesota Supreme Court then also

held in the Group Health plan case, that -- once again

this issue of whether private health benefit providers
have a legally cognizable injury and standing to sue

under the M nnesota Statutes -- again, Group Health

expressly rejected the argument that a plaintiff nmust be
a purchaser of a product in order to have standi ng.
Nei t her the private remedy statute nor the substantive
statutes contain any | anguage restricting those who may
sue purchasers or consuners. So, those two decisions in
t hat statute uphold standi ng and abrogate renoteness.
Third reason why it is that this generalized
argument about renmoteness does not apply here is as the
ot her authorities we cited in our brief. I n recent
years, the Federal Courts and the State Courts have
increasingly in consumer protection cases and in

antitrust cases granted standing and authority to sue to
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third-party payers by reason of the wrongful activities
of medi cal device compani es and pharmaceuti cal

compani es, all for the reasons that | have cited for the
cases that we have decided in our brief.

And t he Desi ano decision, itself, even
indicates that if there are representations made that
resulted in insurance conpani es doi ng somet hi ng
different than they otherw se would have, that they can
recover under these circumstances. That is the third
reason.

Now, the fourth reason why this generalized
argument doesn't work is that in its reply brief for the
first time, Guidant cites -- | didn't even count them --
about 250, 000 cases from the tobacco and firearns area,
why it is that tobacco conmpanies and firearms conpanies
can't be sued under RICO, a Federal Statute, and
someti mes under some State Statutes for increased health
costs.

However, if you go through those cases, first

of all, State versus Philip Morris and Group Health, the

two M nnesota cases | just told you about don't follow
that rule, nor do the M nnesota statutes. So, they are
completely irrelevant to the M nnesota analysis, that
litany of cases, number one.

Second, nost of the cases that are cited by
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Gui dant tal k about RI CO. RI CO i ncorporates the old
proxi mate cause standard fromthe common |law. That is a
Supreme Court deci sion. | can't remenber exactly which
one. And that is why it is, that the tobacco cases, the
RI CO t obacco cases got shot down repeatedly across the
country, is because they were trying -- because RI CO,
mostly through those cases, was interpreted to apply the
common | aw proxi mate cause standard, and therefore you
woul dn't have recovery there. That is not applicable
here where we have a different statutory basis for the
clai ms.

THE COURT: You coul d probably count on one
hand, maybe two, the successful civil RICO cases across
the -- there is not very many.

MR. SOBOL: No. The third point is that in
t he tobacco cases, there was also a renote feature to
t hose cases that is not applicable here. In the tobacco
cases, the wrongdoing wasn't i mmedi ately causing health
expenses. The wrongdoi ng caused cigarette smoking,
caused cigarette snoking for a decade, two decades,

t hree decades. So, all of that wrongdoing there that
was all eged, had it caused cigarette smoking for decades
before there would be an illness, and then that illness
had to in some way effectuate higher medical expenses

t hat ot herwi se would be borne, which were then being a
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cost of being insured.

Here, we have a recall of a medical device
that requires somebody to go in and get a replacenment
surgery, conpletely direct and recoverabl e. So, this
situation is far nore conpelling than even the one that

was available in Group Health and State versus Philip

Morris. So, for all of those reasons, this renmoteness
argument that they bring regarding M nnesota sinmply does
not apply.

Now, there is then in Guidant's reply brief
seven new arguments why M nnesota still shouldn't afford
a remedy, here. And I'm just going to go through them
and explain why they do not apply. This is in Guidant's
reply, pages 10 to 20 that | am now addressing.

First they cite a 1934 case of northern
states. That is the common law. It is decades before
promul gati on of the statutes, |let alone, also, the two

M nnesota decisions. So, northern States the only thing

that is going to hold is if there is a common | aw claim
a comon |law tort claim such as negligence, that it
woul d have to be kicked out, but that is not applicable
here.

Second is the cite, State versus Philip

Morris for dism ssal of common |law tort claims. Again,

here we don't have the negligence claimthat was
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dism ssed in that case. W have the consumer protection
statutes that were upheld in that case.

Third, they argue that the M nnesota
Deceptive Trade Practices Act only provides for
injunctive relief. And in its brief, Guidant argues, we
don't even seek injunctive relief. It is not true.
Even as counsel today has conceded, we do plead and seek
injunctive relief in the case.

Now, the form of that relief that we seek may

or may not be successful. | am going to describe that
in a moment. But, that is not for here. W plead
injunctive relief. W think that there are remedies

t hat are available. So, a claimdoesn't simply get
di sm ssed because Gui dant doesn't think it is good or
hel pful injunctive relief.

And what is the injunctive relief that we
seek? The injunctive relief, we recognize first that
the recall -- that there are some things, many things
t hat Gui dant has done to send out an announcement in
order to effectuate a recall. But, there are many
things in addition to this that Guidant can still do in
order to cure the problemthat it created and things it
can do in real world terns.

What do | mean by that? | will take a step

back so you can understand the part of the process of
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how t hird-party payers pay claims. The when a
third-party payer is presented with a medical claim
benefit form the procedure by which -- the medical
procedure that was undertaken is coded in some way. Or
if they are paying for a pharmaceutical, there is a code
for the pharmaceutical product, that kind of thing.

Wth respect to these replacement activities,
t he unnecessary medi cal expenses that are being
i ncurred, the coding systens that the clainms
adm ni strators pay does not tell one whether or not what
is being undertaken is a replacenent for a recal
Gui dant devi ce. It is more general than that. The
coding is going to be blind as to whether or not what is
actually happening, you can tell if it is a Guidant
device or even, as a matter of fact, a Medtronic device
for which somebody is paying.

The only way that third-party payers,
virtually the only way that third-party payers can
figure out if they are reimbursing for one of the recall
Gui dant devices is for themto first put their arms
around the popul ation of medical procedures that they
are paying for, and then drill down into the separate
medi cal records and paw t hrough their insured' s medical
records on a claimby claimby claimbasis, trying to

figure out which one, you know, is in, which one is out,
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whi ch one belongs to Medtronic, which one belongs to
Gui dant, which one is outside of either of those two
cases, that kind of thing.

THE COURT: Unl ess your client has said,
contractually, we don't pay to replace recalled units.

MR. SOBOL: Well, that is right. They would
al so know that, too, at the outset. But, if they get
into that threshold situation, the only practical way to
find this out is to be pawi ng through -- you now,

m ndful, you, with all due respect, Your Honor, and
Judge Rosenbaum are overseeing, admnistratively, this
in the United States.

In order to find out the subset of recalled
medi cal , of recalled Guidant devices in the United
States which would be subject to these increased medi cal
expenses, if we only went through the third-party
payers, then all of the third-party payers in the
country would need to paw t hrough the records of every
person in the United States during the class period who
had a procedure coded in that manner, regardl ess of
whet her or not they got a Guidant or a Medtronic
recall ed devices or some other devices. That is what it
woul d resolve. That is one way to do it.

Or, the way we seek to do it through our

injunctive relief here is we say, well, wait a second.
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There is no reason for anybody to do that. Gui dant has
a list of who got these device. In fact, they have

al ready sent them or ostensibly have sent them a
letter. They know who they are. And they have ot her
identifying informati on about it. So, if we can find
out that information and put it in an appropriate
privacy context, which is what our injunctive relief
says, we have a far nore efficient, non-duplicative way
of being able to identify exactly the medical expenses
t hat have been associated with this recall.

THE COURT: Now, and | say this respectfully.
Calling it so doesn't make it so. They've characterized
this as a discovery for the case.

MR. SOBOL: Right.

THE COURT: I n other words, you can call it
injunctive relief, but |ook close, Judge, calling it so
doesn't make it so. It is pure and sinmple discovery.
Because if their client can't | ook and see who they
bought a -- who they paid for -- a unit for, why is it
any | ess burdensome to their client to do that? | mean,
that is how the argument goes.

MR. SOBOL: Sure, | understand that. | think
the response to that is twofold. First, and we should
note, the two Plaintiffs here, to make sure that they

had standi ng have done the pawi ng through to be able to
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make sure that they are just not, you know, whatever,
just com ng from nowhere. So, they have done it, that
IS not an issue.

The reason | go into this here -- oh, if the
class -- | guess | would say this. The second answer to
that is, if this case goes forward as a class, then it
is really not discovery, it really is trying to
undertake a benefit, injunctive relief to the class as a
whol e, to be able to have the wrongdoer provide his
registering list to be able to undo the identification
that is necessary, adm nistratively.

THE COURT: So, relevant or not today, so you
know whet her the city of Bethlehem has paid for X number
of recalled explants, or one versus 50, so you have al
of that information as you --

MR. SOBOL: We know that each of the two
Plaintiffs have identified at | east one situation where
t hey have paid medical expenses for -- that is what we
know. So, we know their foot is in the door. Okay?

THE COURT: Al'l right.

MR. SOBOL: In any event, and | didn't mean
to bel abor this too much, from our point of view, the
Conpl aint, which the allegations control, seeks
i njunctive relief. It ought not just sinply be tossed

aside given these circunmstances. There is good,
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bonafide reason to seek the relief. And from our point
of view, it is not as if everything that can be done has
been done. It hasn't been.

Now, next, they argue, again, this is the new
arguments in the reply, that the M nnesota Fal se
Statements Act shouldn't apply to false statenments that
end up going outside of Mnnesota. There is no case
they cite for that authority, whatsoever. No, no
authoritative basis for it at all.

| nst ead, they have what you woul d consider to
be a tortured reading of the statute. The statute is
Section 325F. 67. And there it tal ks about a variety of
t hi ngs that can happen here in M nnesota. And it
includes the making for the -- the making, the
publishing, dissem nating, circulating, you know,
pl acing -- so, even if the utterances begin here and end
up going elsewhere, that they are here, they are
actionabl e under the statute.

A plain reading of that statute, that causing
a msrepresentation to be dissem nated from M nnesota is
within the scope of that section, if there are false
statements at issue, in Mnnesota, and were di ssem nated
in Mnnesota and outside, it is within that statutory

| anguage. This is the ruling, day facto in In Re: St .

Jude, by your Brethren.
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Why? Because there, after the Eighth Circuit

suggested that a detailed conflicts choice of |aw
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anal ysis be undertaken, that was undertaken in order to

apply M nnesota nationw de, the same statute now being

applied, nationwide in that certified class.

The only way you can rule in favor, then, of

Gui dant on this issue, even though they have cited no

case authority for it, whatsoever, would be to go

agai nst the reasoning in St. Jude Medi cal

The next argunment, this is my argument five

of their new reasons why M nnesota | aw not apply,

i's

t hat they argue that the M nnesota Attorney General,

even the M nnesota Attorney General, they argue,

woul dn't have the power to regulate a M nnesota conmpany

for things that they started in M nnesota if that has an
effect outside of M nnesota.

No statute, no case authority for that,
what soever. And the statutory citation is simply to the

enpowering statutes of the M nnesota Attorney General.

We think it is a tortured reading here, again.

M nnesota and its Attorney General, both, have a strong

interest in policing the activities of its own
corporations.
It must be the case that the Attorney

in Mnnesota has the ability to police Guidant.

Gener al

| f
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Gui dant's business were -- if the devices were only sold
outside M nnesota, and there were no M nnesota residents
t hat got this device, Guidant's position would be, the
Attorney General can't touch us, even though we are

| ocated here in the state. The argunment nmakes no sense,
what soever.

The sixth new argument that Gui dant raises
regardi ng why M nnesota | aw doesn't apply is that they
now say that there is no public benefit to this case.
There is no public benefit, whatsoever, they said. Not
an argument made before, but in Lee, and | think M.
Carpenter is correct to point this out. In Lee, which
is one of the authoritative Supreme Court decisions, it
must be the case that there there was a single one on
one transaction that was at hand, in order for there to
be a ruling that there was no public benefit. But, in
reality, what it is that all of the public cases stand
for in Mnnesota is that essentially, there can't be a
situation where you have got a one on one, a one off
relationship like the guy who had the m nk farm and you
know, they got distenper. It is a one off type
situation and that wouldn't count.

Here, this isn't a one-off situation, this
situation involves thousands and thousands of people.

And it involves thousands of third-party payers, paying
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hundr eds of

mllions of dollars of excess health care,

seeking financial recovery, as well as the injunctive

relief that

deni ed. | t

we seek provides a benefit that can't be

was not wrong for Judge Rosenbaum to

concl ude that. It would not be wrong for you to

conclude that, either.

It is also inplicit, | think, in their public
benefit argument that, well, if you only sue for noney,
then that can't be a public benefit. But, that is just

wrong as a matter of law. Why? The M nnesota Consumer

Protection Statutes, three statutes that | just

menti oned before, affirmatively provide for a nonetary

remedy. |t
hand a nonet
i mmedi ately
the case if

statutes in

can't be the case that they give with one
ary remedy, but then the public benefit rule
t akes that away if that is what you want in
it is an irrational interpretation of the

the cases. The rational interpretation of

the cases in the statutes means that if you have

somet hing that is nore than a one-off situation, if it

is a serious
recoup hundr

benefit that

issue |ike what we have here, and trying to
eds and mllions of dollars is a public
is achieved by the case.

| al so suggest that this situation is

different somewhat than a busi ness-to-busi ness

transacti on.

Here this is a class action. And t here
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is an effort that is being made, not only to have
| arge insurers, but all of the small union funds
the country who can't afford on their own to hire
| awyer and sue for their one or their two clains
t hey pay for a machinists unnecessary medi cal exp

let's say a secretary's unnecessary nedical expen

t he
acr oss

a
wher e
enses,

Ses.

They can't afford to spring a lawsuit for 25 or $50, 000,

given the kinds of things that would go on, here,
woul dn' t .

I|f the public benefit here is met thr
procedural vehicle of making sure that there can
remedy for the small funds, or the m d-size funds
smal | Blue Cross Blue Shield insurers throughout
Uni ted States.

Finally, then, in this effort in thei
to resurrect an argument somehow agai nst M nnesot
they circle back to the renmoteness argument again

citing this case, the Lorix case, which |I keep on

t hi nking, actually, it's the Lorix case, which re

me of the things with the kids, but it is the Lor

t hey

ough the
be a
, the

t he

r reply
a | aw,

m nds

i X

case.

The Lorix case did recognize that the

be some theoretical limt to the outskirt Pluto |

of where it is that Group Health and State versus

re m ght
imts

Philip

Morris m ght end. But, here is the hypothetical

t he
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Court gave.

Applying Lorix's argument, even a garage sale
purchaser of a secondhand desk would have standing to
mai ntain an antitrust action against suppliers who sold
raw materials to bolt manufacturers, who in turn sold
the bolts to a hardware whol esaler, who in turn sold the
hardware to the desk builder, who sold desks to the
retailer, who sold a desk to M. Dudo, who finally
unl oaded it in a garage sale. That is the absurd
hypot heti cal they gave, there.

That is not what we have here. There is no

case that Ilimts Group Health and State versus Philip

Morris, which are cases expressly that give conpanies,
li ke these third-party payers the right to recover
excess health expenses by reason of a wong. That is
not what is going on, here.

It would be absurd to try to conpare that
situation to this. Then the other thing is that, then
Gui dant says, well, this case is different because there
is the learned intermediary, so it is remte. \What
| earned intermedi aries are there? How many doctors did
they tell them by the way this device that you are
putting in, it is defective. Three years fromnow it is
going to be recall ed. You are going to have to take it

out.
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| mean, this is the unlearned intermediary
case, right? So, they argue that this is going to be
renmote by reason of |earned intermediaries, and at yet
by the same token, our allegations say you were lying to
t hese doctors. So, you have to defy our allegations.

THE COURT: At what point in the process if |
come your way do we find out from the doctors that they
were due to have it replaced, regardl ess of what the
circumstances were?

MR. SOBOL: Right. Sure. That is actually a
very good question, Your Honor. It is also a question
t hat Judge Rosenbaum asked me, as well, too.

In the individual circunmstance, |ike one of
t he i ndividual cases you have com ng up, that will be
resolved in terms of what it is, you know, on the
i ndi vidual facts that they would have at that time,

where that person stood in terms of their age, how old

t he device was, the medical considerations -- | assune
some of those things will come out.
On the class base approach that we will have

for the third-party payers, where you are trying to
figure out how much of the damages are the fault of the
| egal entity that you m ght create, a class, how we
woul d deal with that is through econom c nodelling of

what the average situation would be in terms of when the
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device would end up having to be replaced, in any event
and there are health care econom sts who are quite adept
-- and in fact, this is the kind of thing that they and
many ot hers do quite often, can estimte whether or
not -- you know, it is not, for instance, you are not
getting all of the medical expenses for every
repl acement that occurred, you would have to reduce that
by some anount appropriately to account for the fact
t hat there would have been premature or replacenments
t hat woul d have occurred at sonme point in time in any
event. So, it does need to be de addressed, and it gets
addressed at the damages nodel in our case and at cl ass
certification, but not here.

| am now going to nove away from M nnesot a.
Choi ce of | aw.

THE COURT: Do | have to make that decision.

MR. SOBOL: You do not need to make it and |
woul d al so suggest, Your Honor, it ought not be
addressed right now, because the only facts you have are
none. You don't any facts. You only have the
al |l egati ons of the Master Conpl ai nt.

You don't have an affidavit frommy clients
or affidavits from Gui dant about any of the nmyriad of
t hings that nmy brother talked about or that you m ght

dael with in your analysis, which is why we cited case
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authority for the proposition that on a 12(b)(6) don't
deal with the choice of law. You should deal with this,
we woul d suggest, at class certification, after there
has been some discovery, where there is a record of how
you woul d be able to make a judgnent.

But, even, for instance, the Taft-Hartley
Fund that is in this case right now, you don't know,
don't know where all of their replacements were. We
don't even know how many replacements they ever did or
where the doctors were or where the representations
were, if any of those things were really relevant. Or,
we don't know any of the facts, because there are no
facts before us right now.

| mean, there are literally none of what it

is that Guidant did and where it did it and when it did
it, howit didit, when it knew it. None of that. So,
there should be no choice of |aw decision by this Court
because you would have to make up, literally, make up
facts.

| do address the Pennsylvania | aw argunents
t hey make, because the Master Consolidated Conpl aint has
as one of the states that it lists, Pennsylvani a. But ,
that is the only reason | raise it, not because you
woul d have to do any kind of choice of |law issue at all

Wth respect to Pennsyl vania, we think that
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really the TAP Pharmaceuticals and the Vall ey Forge

cases that are in our brief are pretty much on all

fours.

And TAP Pharmceuticals, that is a case where

| am very famliar with it because it involves drug
pricing, average whol esale prices, that kind of thing.
The question there was simply whether the state can

recover from many different drug compani es over

expenditures that it had made for multiple drugs in the

state, both on its own account and now on behal f of

parens patriae. And in Valley Forge, the Court in

Pennsylvania ruled that the only limtation that is

given to the requirenment that there be a -- that it be

for household or personal use is that the itemis for

househol d and personal use, not that the claimnts

purchase, which in Valley Forge was a doctor, | believe,

was for the doctor's personal or household use, but

whet her the item was used for personal or househol d use.

Here as we articulated in our brief the docunents are
for the personal use of the people, obviously, of the
peopl e who get them It satisfies that Pennsylvania

requi rement.

Now, |I'm going to briefly touch on two other

things, | think, and try to wrap up my remarks. There

is a claim-- oh, just on this choice of |aw, thing.

|t
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was brought up, the In Re: Vi oxx case, the MDL down

there. Those are personal injury claims, as | recall,

t hey were not third-party payer claims. So, the choice
of law there was whether or not an individual's personal
injury claimshould be governed by the | aw of New
Jersey, even though the person was from Arkansas, and
was litigating in New Orleans, or whether it should be
in some other state.

The more apt analogy to Vioxx is to the Vi oxx

cases, the third-party payer cases that are pending in
New Jersey, where a state court judge and the appellate
di vision both ruled there would be a nationwi de class on
behal f of third-party payers under New Jersey law to
address the issue of the unnecessary or the increased
expendi ture of pharmaceutical expenses relating to

Vi 0xX.

So, the third-party payer claim on a New
Jersey consuner fraud | oss, simlar analog statutes, the
ki nd of statutes we have here in M nnesot a. But ,
essentially what we have there is a New Jersey State
Court doing there precisely what we are arguing that
this Court should be doing here, applying state |aw
nati onwide to claims of third-party payers against a
device or pharmaceutical maker. And that is the nore

appropri ate anal ogy.
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There are two ot her kinds of clainms you have
in the case, unjust enrichment and a type of a
subrogation claim The unjust enrichment claimis pled
-- it is the kind of claimwe think survives the State

versus Philip Morris type of analysis, and it has been

uphel d under the cases we cited in our brief.

It is also, from our point of view, and as
Judge Rosenbaum we think inplicitly agreed, efficient
to keep it in the case. Because it can't be the
situation where we don't know where the clains are
ultimately going to succeed or not on summary judgment,
what clainms may or may not be certified at class
certification, and so it performs no judicial function
for you today to say, well, that claimw |l come out
because | think you m ght have sonme other remedies
el sewhere, even though you don't know, necessarily, what
the contours or full scope of those other clains are
going to end up being, you can't take out the unjust
enrichment claimby reason of the existence of the
possibility of some scope of a |legal claim It is nore
efficiently to sinply leave the claimin the case and we
deal with that when as and if you know the proper scope
on a factual record at summary judgnment on unjust
enrichment.

THE COURT: So, you are saying, in essence,
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at a mninmum it has been pled in the alternative?

MR. SOBOL: That is right. It is pled. | t
is in the alternative. It doesn't acconplish anything
for us today to push it aside, none at all.

Finally, we get to the subrogation claim
Now, the subrogation claimthat we plead pled in the
case is a different, and | acknow edge, a novel approach
to subrogation. Because we have not pled it as a one
of f, Jane Doe got a replacement, we want her share of
t he medi cal expenses. W have not done it that way.

We pled it, under Rule 23, the class action
rule, under the portion of the rule that deals with just
seeking a part of the liability determ nation, i.e.,
that the devices are essentially defective, period, and
t hat there was wrongdoing. That would otherw se be a
cog in the subrogation analysis that an insurer would
have to go through

The reason we have done that is because it is
anot her way that this Court can certify a class and
reduce the issues that would have to be litigated by
each of the other menbers if for some reason the other
claims in the case don't survive.

You are not going to want to have a
determnation time and time and time again as to whet her

or not a certain kind of device was defective and
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whet her or not they lied to the public about it.

But, you can make that decision on the
aggregate Rule 23 basis. Also, for the same reasons
that the unjust enrichment claimis pled in the

alternative and is here for the time being, and why

Judge Rosenbaum kept the exact same subrogation claimin

the case there, you should keep it here, because ther
is no need to dism ss that count.

Over time, there m ght be an identificati
of more people who are in the case. There m ght be a
way that we officially tie this claim amend this cla
| ater on, dependi ng upon what your proceedings are, b
simply dismssing this as a possibility, now, without
even know ng yet what its possibilities could nme sinmp
makes no judicial adm nistrative sense.

So, | have gone on far |onger than |
expected, and | am sure other people did, too. But ,
| ast remark | want to | eave you with is this. The
intention, and we think the effectuated purpose of th
Mast er Consol i dated Conplaint, the third-party payers
really intended to be the tool for you to be able to
to effectively and efficiently manage this litigation

The consequences of not having this tool
only to bal kanize the litigation among many hundreds,

not more than 1,000 third-party payers in the country
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who would file in state courts here and there, some
it may be removed, some of it may be sent back over
here. Peopl e m ght have originally filed here. W
don't think that is the appropriate way. When you

chance, get a chance to go back with my remarks, yo
will be able to read it within that context, which

that is the thrust that we try to acconplish with

Thank you, Your Honor.

of

get
u
is,

t.

a

THE COURT: Now, what that inmplies is one of

two things, perhaps. One is that if that in fact is the

intent, and obviously | don't need to figure that o

rule on the merits, then there is as many benefits,
much benefit as detrinment to Guidant, if that is th
i ntent.

The, | guess the other side is nore --

really a cynical side, but the converse of that is,
it isn't handled this way, if it isn't such a tool

well, if it was such a tool, the only reason that

ut
as

e

not
i f

Gui dant woul dn't want to go this way is it is assunmed

that there is a nunber of these people. Rat her tha

bal kani ze this, they just won't file a case, unless

n

it

to

can all be resolved in one place. | mean, that is kind

of -- you are not really suggesting that, but that
the outcome of this if it really would be a tool to

resolve these issues up or down.

is
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MR. SOBOL: Right. Well, | think that -- |et
me speak very practically about it. You hit the nail on
the head in terms of you are both | ooking at the
practical and the potentially cynical way of |ooking at
it. The cynical results actually end up unfol ding
relatively cynically, because | ook what happens if this
case can't go forward? Humana, Aetna, Cigna, Well Point,
Kai ser, the largest insurers in the country certainly
aren't just going to sit down. They have | awyers. They
can aggregate their case. They have done this in other
cases that | aminvolved in all over the country. They
can't do this.

And for instance, in In Re: Lupron, there

were 40 plans, 40 separate Blue Cross Blue Shield plans,
along with a couple of others, that filed their own
cases. So, they will and can go in and litigate on
their own.

And again, in the Lupron case, there were
more than three dozen separate insurers that the Court
had to manage there. But also | ook at how nore cynical
it is, look who can't file? 1t can't be the machine
shop or the other small self-insured enployers, or even
the Health and Welfare Funds on their own. If it isn't
going to do it on their own, they have got to do it with

| arge groups of people, because even a small fund that
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m ght have two or three, you know, at the nmost, people
who have undertaken it, they are not going to get any
recovery.

The practical truth for Guidant is if they
are able to defeat this augnmented conplaint, or this
Mast er Consol i dated Conplaint, or they are able to
defeat class certification, the smallest third-party
payers in the country, they are right, they probably
won't sue all of them And Guidant will probably get
away without having to pay any noney. That is the
consequence of it. They won't get away with it with the
bi ggest insurers, because the biggest insurers will be
able to stand up for thenmselves. That is the real
consequence, as | see it.

THE COURT: All right. Thank you. M.

Car penter?

MR. CARPENTER: We have gone way into the
 unch hour --

THE COURT: The advantage to kind of rolling
it altogether is you kind of wear people down after a
while --

MR. CARPENTER: That is right. | am about to
cry uncle at this point. No, but | am going to be brief
because we are into the lunch hour and | appreciate

everybody's i ndul gence.
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THE COURT: And if there are -- and | don't
say this lightly, if there are diabetics or other
medi cal conditions where you have got snacks or fruit
juices or something with you, I mean, roll them out. I
suppose everybody is now going to roll out whatever they
have got and say, well, he is not going to ask me for
medi cal cards, so how am | going to know. But, go
ahead.

MR. CARPENTER: | hear what M. Sobol is
sayi ng about purposes to wrap this all up into one | arge
class action, to try to adjudicate the large issues in
bi g hunks.

If it is done for Guidant's benefit, thanks,
but no thanks. | don't think this will benefit anyone.
Subrogation | and the rights of subrogation are very
i ndi vidualized. You remenber, Your Honor, the fighting
and opposition about picking which cases were going to
go first in this litigation as representative tri al
cases. That didn't happen because all cases are
identical. These cases are very different, based on
what the individual patients knew, how their devices
performed, what their physicians told them what kind of
device they had, when they got it. These are not one
size fits all classes. Class certification is an

absol ute inmpossibility. Subrogation allows the




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

158

third-party payer to stand in the shoes of the subrogor,
taking all of the defenses, all of the Iimtations and
all of the advantages.

| submt to Your Honor that if the end
purpose of this is a massive class action, even
proposing to certify issues, which is inmproper unless
common i ssues predom nate all of the claim and not just
one issue in this Eighth Circuit, it will be an absolute
mess. We will oppose that class certification.

And practically, what allowed these |legally
infirmed claims to proceed would do is burden this Court
wi th another full track of cases, discovery, rulings and
class certification briefing. But, in reality, the |ong
and the short of it is, what M. Sobol is saying is that
the Third-Party Payer Plaintiffs just don't want to go
to the trouble of asserting proper subrogation claims of
i ndi vidual Plaintiffs. There is nothing stopping them
from doing that. And if they do that, we will be able
to determne if these claim have nerit.

He says maybe some of the smaller ones don't

think it is worth the time, well, then they don't have
to do that. If it is worth it, they have an absol ute
right to do that, and we will defend it on a

case-by-case basis. Because, if you take out the device

reci pient, and the physician involved and you just have
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the third-party payers bring the claims, there is really
no way to adjudicate the factual i1issues, to know what

was said and what was relied on, and it is going to be a

substantive and procedural real problem | appreciate
M. Sobol's vision. | think it is counter class
certification | aw. | think it is counter to due

process. \What he would like to do is have a | arge
subrogation liability issue tried in the abstract that
deprives nmy client of the right to defend against the
particular facts in each individual case. | think that
has gotten terrible due process ramfications.

Statistical modeling is no answer for trying
to assert his en masse cl ai ns. If you | ook at the
Steanfitters Local case out of the Third Circuit, that
was the Plaintiffs in those cases answer, as well. That
has been the answer of all of the third-party payers.

We will statistically nodel it. W will have some kind
of econom cs damages nodel .

But, if you |look at what the Third Circuit
said, they note at page -- oh, where am1? 929. W do
not believe that aggregation and statistical modelling
are sufficient to get the funds over the hurdle of the
AGC factor focusing on whether the damages claimis
hi ghly specul ative.

In some litigation contexts, there is a
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meani ngful distinction between damages that are
compl etely incapable of determ nation, and those that
are difficult to determ ne, but are nonethel ess
measur abl e. Basically, the way they would have these
claim brought en masse, there is no way to determ ne
liability. They can pretend to put up a statistical
model if they want to, but that can't tell you whether
Gui dant was |iable and caused an injury in a given case
or not. The only way you can do that is the facts of a
particul ar case.

On the direct injury issue, | don't think we
are saying many different things. | recognize that

Hunphrey and Group Health say that the Direct Injury Law

Rul e doesn't necessarily apply to the Consumer
Protection Statutes. But, it certainly elimnates
m srepresentation, the warranty and the express warranty
claim because those all had proximate causation
el ements required by common |aw. We have cases that say
that. We can cite those, if necessary. The Consuner
Protection Statutes fail on their own reasons, which we
tal ked about .

First one is the False Statements Act. I
don't particularly understand M. Sobol's point. The
statute is not particularly unclear. The statute says

that it applies only to advertisements in this state.
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The statute also, if you |look at Group Health has a

proxi mate causati on nexus.

You have to claimthe injury by virtue of
vi ol ati on of the conduct prohibited in the statute,
which is running the advertisements in this state.

It is not enough to just claim well, |
didn't see any advertisenents in this state, but you
themin this state. | may have seen something in
Pennsyl vania. There is no causal nexus between the
prohi bited activity of running false advertisements i
M nnesota and the alleged injuries. Therefore, M.
Sobol's argument doesn't make sense. There is no
standing to bring false advertising clains under
M nnesota | aw.

This Court rightly notes on the injunctiv
relief claimthat what M. Sobol's clients are asking

for is not so much injunctive relief as a discovery

the

ran

n

e

request. It doesn't benefit anyone but the third-party

payers. All it does is help themidentify who their
potential plaintiffs m ght be. That is just another
illustration of the problems of proof and unwi el di nes
of this cause of action.

It is not injunctive relief. It is just
di scovery request and it doesn't benefit the public.

Movi ng back to the public benefit argument, M. Sobol

S

a
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makes a point that there is a difference between one off
actions and of class actions such as this in terms of
public benefit. He couldn't be |less correct. That
argument was advanced in several cases, one of which,

for instance, was the Shaft -v- Residential Funding

case, in which they made the precise argument. They
sai d, Your Honor, this is a class action. Of course it
has got public benefit.

And the Court said at page star 16, they
confuse | arge nunmbers with public benefit. Evangel i cal
is undisputedly a private organi zation any remedy sought
in this case will inure solely to Evangeli cal

So, the point is, |look at where the relief

goes. And let sone relief go to the public. And it

doesn't in this case. It goes to the TPP's. There is
no public benefit. And it is not a question as M.
Sobol phrased, whether it is nmonetary relief or not. | t
is a question of who gets the relief. In this case the

public doesn't get any relief.

These products are already not being
mar keted, the recall is effectuated, and there can't be
any public benefit for it. We do agree that this Court
doesn't need to resolve all of the choice of |aw issues.
We differ on the reason. | do disagree that this Court

doesn't have enough facts to make a choice of |aw
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determ nation.

This Court is not incapable of making clear,
| ogi cal conclusions based on what is pleaded. And what
is pleaded and what is not pleaded is that anyone in
this case, any of the Plaintiffs are M nnesota residents
or M nnesota entities.

What is pleaded is that Local 1776 and the
City of Bethlehem are squarely in the m ddl e of
Pennsyl vani a, nowhere near M nnesota. So, this Court
can clearly determ ne that there are no M nnesota
residents at issue. And they are probably all, or
significantly all, Pennsylvani ans. | think that is
really as far as this Court needs to go.

As far as M. Sobol's attenpts to distinguish

the Vioxx case, | think that is a difference wi thout a

distinction. Judge Fallon didn't rely on the fact that
t here were personal injury clainms, not economc injury
claims, but even if he had, and that is not inmportant to
his analysis, but even if he had, M. Sobol admts the
fact that the third-party payers clains are prem sed off
personal injury claims to the device recipients. It is
t he exact same scenario, but with an added | ayer of

remot eness added on. |.e., these constituents of the
funds and citizens of the City of Bethlehem were in fact

injured and the injuries caused medi cal expenses.
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Therefore, Judge Fallon's analysis is
absol utely apropos. What this Court should be | ooking
at is the contacts, and the significant contacts and the
states of residence of these people, which the Court can
logically infer is M nnesota -- or excuse me,

Pennsyl vani a.

Finally, the subrogation claim M. Sobo
calls it a novel application. It is. | would submt
that it is legally infirmed is what it is. It doesn't
pl ead who they are subrogated to, what the rights are,

t he i ndividual s. It is not proper contractual
subrogation. And instead of waiting to see what happens
with it, I would encourage this Court to take it as it
finds it and dismss it. They can always replead a
proper subrogation claimin individual cases which at
the end of the day is the remedy available to the
third-party payers. It is atried and true, tinme-tested
remedy for insurers who want to recover their econom c
costs. And | think it is much |ess problematic in these
direct types of causes of action they are attenpting to
assert. Thank you, Your Honor.

THE COURT: Thank you

MR. SOBOL: | just want my gl asses back.
Thank you, Your Honor.

MS. HOLLOWAY: Does he get extra brownie
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points for that?

THE COURT: \Why don't you rest -- well, here,
we will put this on the record. | will deemthe matter
subm tted. | said right before the |ast break or
before, unless | am asked to, and you will have a chance
here to do something different, or I am asked, if not
t oday, soon, to hold up, we had tal ked before | cane in,
| would have a decision in your hands within 30 days on
the two notions.

So, unless there is -- for example | had a
call today, not in this case, saying, you know, you said
you woul d have a decision out by this day. Wuld you
hold up for a week? W are trying to resolve this issue
or that. But, unless | hear from anyone, | will
automatically proceed and file a decision.

(Adj our nment . )

Certified by:

Jeanne M. Anderson, RMR-RPR
Official Court Reporter




