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(I'n open court.)

THE HONORABLE JUDGE FRANK: You may be
seated. Thank you.

| guess we have got into the habit, which we
shoul d probably avoid, of being |ate. It necessitates
an apol ogy to those of you who were waiting. It is
obviously not 9:15. And the Judge is responsible for
what goes on, whether it is in the courtroom or not, so

the responsibility lies here.

A part of the explanation, you will soon find
out, is we have scheduled a number of things that we
wi Il put on the record this morning, all consistent with
the trials that will commence |ater this year.

We can probably begin with M. Zimmerman, if
you want to proceed? And whether you or M. Carpenter,
M. Pratt, or others put on the record the dates, some
of these dates that we have nailed down both for the
next two status conferences, because we have changed a
coupl e of dates and set on a couple of motion hearings,
as well. We can set those up so that they will go on
the website before the week is out. But, we can
i ndi cate what those schedules are, just so we take the
time for those to come in today.

MR. ZI MVERMAN: Good morni ng, Your Honor.

May it please the Court? | am Charles Zi mmerman of the
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Lead Counsel Comm ttee of the Plaintiffs.

Maybe we will go into those now before we get
into the status, but the status report -- | mean, an
agenda was filed with the Court that we will go through,

but we did do some housekeeping matters in chanbers with
regard to the scheduling of certain matters for hearing
and certain matters for the upcom ng status conferences.

The first date is the date of the next status
conference which is February 21, at 8:00 for the private
LCC neeting with the Court and at 9:00 in the courtroom.

THE HONORABLE JUDGE FRANK: Or 9:15, as it
wer e.

MR. ZI MVMERMAN: 9:15, | beg your pardon. And
at that time we are also going to meet |l ater in that day
with the Court with regard to the trial plan.

We did have a meet and confer yesterday, the
Plaintiffs and the Defendants, on the trial plan for the
representative trials. W made great progress. W wil
report that later in the agenda. But, just confirmng
that, we are also going to be neeting with the Court.

THE COURT: And maybe -- and that will be in
St. Paul. And maybe as we discussed this norning, trial
pl an being the obvious, everything fromthe presence or
absence of jury questionnaire forms, jury selection,

timng of the pretrial conference and any of the issues
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that will provoke the efficient adm nistration of the
trial, the time clock issue to the extent that thus far
we have designated eight days for trial. So the rest of
the group knows we have expressed an interest to get

t oget her, 90 percent plus of those issues have been
resol ved.

We can discuss our practices and what shoul d
be individualized because of the nature of the cases and
the succession with which we will try them But, that
is the purpose of the meeting, because it may al so
relate to what is the most meani ngful spacing and time
of when to set a pretrial conference on the issues

associ ated with making sure any motions are taken care

of that are out there, apart from how the trials will be
managed. So, all wunder the rubric, | guess, of trial
pl anni ng.

MR. ZI MMERMAN: Thank you. The next date of
substance is March 6th at 9:00 in St. Paul. And that
will be for the hearing on the third-party payor and the
MSP motions. Those notions have been pending, and it
was deci ded by the Court through Counsel's urging that
those be set for hearing and the Court has now set the
hearing for March 6th at 9:00.

THE HONORABLE JUDGE FRANK: And so there is

no m sunder standi ng, again, that will be a freestanding
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moti on day, so there won't be a status conference
day. I n other words, it is separate from what we
doing and typically do on a day |like today, it is

freestandi ng moti on day, so --

t hat
are

a

VMR. Z| MVERMAN: Then the next date, Your

Honor, will be the next status after the February 21
status, which will be April 4. That will be at 9:15 in
the St. Paul courthouse in one of the courtroons
occupi ed by Your Honor.

And it is my understanding, also, | am not
sure | have got this right, but there will be an Apri
25th status following the April 4 status to catch up.

THE HONORABLE JUDGE FRANK: That is true.

VMR. Z| MVERMAN: But we will not have one in

the nonth of February -- or in the month of March,
sorry, and that April 25th status at this time wl
in St. Paul as we understand it. For those of us
don't know, the trials, the representative trials
take place in the M nneapolis Federal Courthouse i
courtroomto be designated at a |ater date by Your
Honor .

| believe those handle the scheduling
that we agreed to, and unless there is any further
di scussion on that, we could get into, now, the

status -- excuse nme, the agenda for the status

| be
who
wi |l

n a

i ssues
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conference,

resol uti ons

which |I think will drive a |lot of the other
and issues that were discussed earlier.

The first item on the agenda, Your Honor, is

the status of cases filed in Federal Court and

transferred

time, but M.

on where we

into the MDL and we know where we were | ast
Pratt, | think, has the current statistics
are as of today.

MR. PRATT: Good norning, Your Honor, Tim

Pratt. We have, or you have, | guess | should say, you

have pendi ng before you right now in this MDL, the total

of 992 cases that have been transferred here by the

Judi ci al Panel or filed here directly in the District of

M nnesot a.

There are an additional 51 cases pending in

Federal Court, but they are before the Judicial Panel on

Mul ti-Distri

ct Litigation pending transfer here. I f all

of those are transferred here, it will bring the tota

in your venue to 1,043 cases. The nunmber of state cases

has remai ned essentially the same, it is now at 83 state

court cases.

removal and

Some of those are subject appropriately to

we will exercise that right. But, currently

there are 83 state court cases.

THE COURT: Thank you.

VR. ZI| MVERMAN: Tim we discussed |ast time,

we started to translate this into individual plaintiffs




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

11

represented in those 992 cases. | just want to state
that last time we were before Your Honor, we had 874
pendi ng cases with 57 pending transfer for a total of
931. Now we are at 992, 51 pending transfer, for a
total of 1, 043. But, last tinme we had 1,221 individual
plaintiffs represented in the mx. And | don't know
what that nunber is, if you have that, it m ght be
appropriate to state it.

MR. PRATT: ' m not sure. | didn't know math
was going to be a topic of today's MDL. | think it
covers around 1,400 now, currently, when you take a | ook
at the total number of cases both in the District here
and the Judicial Panel, | think somewhere around 1, 400
i ndi vidual plaintiffs.

THE HONORABLE JUDGE FRANK: And while we are
on the topic -- it doesn't relate to any specific
di scovery. It may not relate to any |lawyer or party in
the room But, to the extent there has been inquiries
to my chambers or Judge Boylan's on the issue of joinder
versus individual plaintiffs, because you will see a
vari ety of approaches to the ability of plaintiffs to
join without prejudice to their separation at some point
down the road, we will do an order this week because we
have had some inquiries.

There was obviously an order that was filed
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electronically in the |ast week, and w thout giving a
survey of what has happened in other MDL's in this
District and el sewhere, that topic was discussed this
morni ng and there won't be any issue as to how they are
handl ed, the continued calls fromindividual plaintiffs
from around the country.

So, we will file an order in the next few
days. It will go out on the website to make it clear
what is permtted and what is not. So --

MR. ZI MVERMAN: Thank you, Your Honor.

THE HONORABLE JUDGE FRANK: Yes.

MR. ZI MVMERMAN: The next item on the agenda,
Your Honor, is the report of the representative trial
process. We touched on this briefly.

The trial teanms have been nmeeting and
conferring. W nmet yesterday for a period of tinme to go
over the Court's Pretrial No. 25 which addresses the
pl anni ng process for the representative trials and to
really drill down on the deadlines and the chess clock
i ssues and how to get it in within eight trial days and
di scussing potentially noving up some of the pretrial
dates so we allow ourselves some time, how we may handl e
voir dire, jury questions and things |ike that.

And rather than go into a progress report of

where we are on that, we have made great progress. W




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

13

do seem to have a meeting of the mnds. W are going to
have anot her neet and confer, as | stated, in

m d- February and a conference with the Court to nai

down these issues so there won't be any surprises and
everyone will have plenty of time to prepare. But, | am
happy to report on the issue of representative trials
and how they are going to be conducted, we seem to have
a generalized agreenment by both sides and subject to the
approvals of the Court and direction fromthe Court.

We think we are well on the road to getting
all of those things nailed down and there won't be any
mysteries and we will have plenty of lead time to know
what direction all of these prelimnary matters are
going to take.

MR. PRATT: The only thing I will add is when
you came down to PTO 25 and set these cases for trial, |
observed it as a bit of a challenge to try one case
every nonth for five nmonths, and we were hoping and
expecting to get good cooperation fromthe Plaintiffs
Steering Commttee, making sure we stream ined things,
havi ng had one commttee neeting with them schedul ed and
t he schedul ed meeting with you, Your Honor, | am nore
optimstic we can streamine it and get this thing done
on a nmonth-to-month basis. It's still a challenge, but

| think fromthe neeting we had yesterday, the caliber
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of people on the other side trying to reach agreement on

some of the sticky issues, | am nore optim stic than
ever that we can get this thing put together. W wanted
to get you through the |loop on it. | think we will get

a good sign-off and get sone things acconplished.

THE HONORABLE JUDGE FRANK: Thank you.

MR. ZI MVMERMAN: The next issue, Your Honor,
is pending notions and scheduling arguments. Again, we
touched on -- | won't repeat this -- but we have the
moti ons schedul ed that are teed up, we have motions in
the cue that are going to be either resolved or teed up.
| could go over them | don't know that it is necessary
because they are really not necessarily going to
translate into motions. They are just sitting in the
cue for resolution.

But, | am here to report that we have reached
an agreement on a motion to include a count of punitive
damages and a stipul ation has been agreed upon by both
sides and will be filed with the Court within one week.

We arranged an agreenment on that today in
chambers, so that motion to amend to include the
rel evant counts on punitive damages in the conpl aints
avail able for the bellwether trials has now been agreed
upon. And that will be provided to the Court.

The other issues that we have agreed upon is
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a schedule for the conpletion of the defendant fact
sheets, which | believe there was a motion that had been
filed. And we have agreement from the other side as to
how t hose defendant fact sheets are going to be rolled
into the MDL and make up what has been sone deli nquency
in that process.

| think I will let Andy report on that,
rat her than putting words into his nouth at this time,
rat her than paraphrasi ng what he said. So, we all know
fact sheet conpliance will be rolling through and by the
end of the nmonth in January we will have conpl etion.

THE HONORABLE JUDGE FRANK: As M. Carpenter
is comng to the podium | would just note for the rest
of the lawyers and parties who weren't in the meeting
this norning, with reference -- and | think we agree
there is no need to go down the list of any petty
moti ons. Suffice it to say, we discussed for lack of a
better word the inventory of anything that is pending or
may be pending, whether it has been briefed or schedul ed
to be briefed in regard to the overall schedul e.

And | don't really -- | think if anyone has a
guestion, they can ask respective counsel on either
commttee if you are curious about, well, did you
di scuss this particular motion or that one or this one

on preenmption or other issues, because | think we did
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our best inventory on all of themthis norning to make
sure they are on our radar screen and there is nothing
standing in the way of the schedule as to when some of
t hose may have to be briefed and heard. So, probably

enough said about that.

MR. CARPENTER: M. Zimmerman is correct in
his characterization about the defendant fact sheet
i ssues, Your Honor. As you recall, Plaintiffs nmoved to
conmpel the production of several of them W responded
acknowl edgi ng that we were behind on some of them and
gave a schedule for completion in which we could get
current through Decenber by January 19th by filing an
additional -- by serving an additional 77 fact sheets,
whi ch we have done. And it is our intention to get
absolutely current at the end of January by serving an
additional 120 defendant fact sheets, which should put
us current.

That said, there is a little disagreement as
to the fact sheets that are due based on whet her
Plaintiffs have fully conmpleted section 4 of their
plaintiff fact sheets. M. Goldser and | have been in
contact about that issue. W are happy to sit down at
any point. M. Gol dser has been good enough to send us
a list of fact sheets in dispute and we are happy to

resol ve that issue.




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

17

THE HONORABLE MAGI STRATE JUDGE BOYLAN: M.
Carpenter, there is not anything you are going to be
putting before the Court on those issues at |east the
next time we see you?

MR. CARPENTER: | don't anticipate that, Your
Honor .

THE HONORABLE MAGI STRATE JUDGE BOYLAN: Thank
you.

THE HONORABLE JUDGE FRANK: Thank you.

MR. LESSER: Seth Lesser, if | may. So t hat
it is clear to add to what M. Zinmerman said and M.
Carpenter said, to all of the Plaintiffs out there,
because | do think they ask this question. This is a
matter there has been significant back and forth between
the sides. And Lead Counsel Comm ttee has been working
hard with M. Goldser on this issue.

In terms of the timng, of course, it is
i mportant to understand fromthe Plaintiffs’
perspective, it has been four months from the date of
the initial due dates in these, and we have not nmoved to
dismss to the extent the shoe would be on the other
foot, as it were. But, it has been com ng through and
it is going through a set of 150, a list of 150
Plaintiffs' cases that we believe plaintiff fact sheets

are delinquent, just yesterday. So, we are working hard
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to have all of the Plaintiffs aware of this.

One of the issues that may, to address your
guestion, Judge Boylan, that may double up in this
di scussion, is the sufficiency of the responses fromthe
Def endant for exanple. In the defendant fact sheet,
after both sides had conferred at great length, after it
was ordered by the Court, there was a question that
asked identification of professional information
regardi ng communi cations to health care providers.

The typical response we are getting, and | am
reading from one specific form that got provided. The
answer was, "This request is ambiguous." It wasn't
ambi guous when we negoti ated at great | ength. It wasn't
anmbi guous when the Court ordered it to be used. And the
response then goes on to say, "However, to the extent
documents responsive to this request exist, please refer
to CPI-176 in production.™

| have in my hand CPI-176. This is a
request, of course, for a specific defendant fact sheet
with respect to a specific plaintiff and their health
care providers. CPl -176, this is only two-thirds of
this when | stopped the person maki ng copi es. It is 12
CD' s | ong.

Obviously, we can't send this to every

Pl aintiff. There's hundreds and hundreds of Plaintiffs
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and records in here. W can't obviously send to all,

that is, of the Plaintiffs in the country and say, hey,

here are 12 CD's. Look at it in the gigs and gigs of

i nformati on.

We are in the mdst -- it is clear I am
trying to negotiate an actual response that is
responsive -- we are in the -- with the Bates numbers

and the like, with the response being nmade, we are

negotiating. W are hoping that will not be brought to

your attention, but if we can't resolve it, we will be

back. And we want all Plaintiffs to know we are working

on this to try to make it clear.

MR. CARPENTER: Your Honor, may | very

briefly respond?

THE HONORABLE JUDGE FRANK: Sur e.

MR. CARPENTER: ' m not sure it is productive
to go into the merits of our deficiency issue at this
point. W do have a disagreenent. We believe the way
we produced it is sufficient.

Nonet hel ess, M. Gol dser, | believe, a couple

of days ago, proposed a conprom sed solution to this

issue. We are looking at that taking that under

consi derati on. | am hopeful we will be able to resolve

this without motion practice. If we do, we wil

delineate our position to the Court on this.

further
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THE COURT: All right.

MR. ZI MVMERMAN: We are still, 1 believe, on
the topic of pending motions and scheduling arguments,
but I don't have any other specifics with regard to
actual pending nmotions that we have to discuss.

Li ke we say, there are some in the cue that
we all have our eye on that won't interrupt the
scheduling of the bellwether trials. But, at this point
they are still in this conferring on how they are going
to and when they are going to get teed up. So, | don't
know whet her we need any further discussion on it,
except Tim m ght.

MR. PRATT: | don't think there is any need
for any discussion. But, at our discussion this norning
at the informal conference, we cane to better appreciate
that there are some notions that have been hangi ng
around that we sort of agreed to defer for a future
time. There are some notions that are sort of in the
file that no one has called up for a hearing.

What we agreed to do, Your Honor, is kind of
get our arms around, between now and the February
conference, which motions we really want to call up for
argument, which ones are going to be built into the
bel | wet her cases. W have, of course, set the

third-party payor MSP notion for argument.
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We have worked out an accommodation. W
don't on our side believe punitive damges are
appropriate. W deny that. But, for purposes of
getting things moving ahead, getting ready for
bel | wet hers, we are going to allow it to be amended
subject to our challenge down the road.

There are some issues on preenption and all
of that, although fully briefed, we are going to focus
on the bellwether. All of that may be confusing enough.
The goal now, between now and February, is to give Your
Honor a very clear picture of what has been filed. Now
that we briefed it, it ought to be set for argument and
set as to which notion needs to be filed and are going
to be filed in bellwether cases, and setting out a
schedule for you in ternms of how we are going to get
them briefed and up for argunent.

| think we can do a |lot of housekeeping from
our standpoint, because we in some way have contri buted
to the clutter. So, we are going to work with the
Plaintiffs Steering Commttee on that between now and
February.

THE HONORABLE JUDGE FRANK: Now, | think what
we heard back there, we are hearing the same thing here.
There was not one particular motion, one particul ar

i ssue, where either party drew a line in the sand and
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said this isn't workable, this can't be heard. So, it
seems to ne we will be able to agree on everything.

t hi nk everybody had a nmeeting of the mnds on it and it
is manageable. W need to decide sone of these issues
bet ween now and the inception of the first case.

MR. ZI MMERMAN: Thank you, Your Honor. | do
want to report to everybody the status of discovery so
peopl e know what has been taking place sort of behind
the scenes that you haven't heard about at the status
conference. And that is that 89 depositions have been
conpleted in this MDL, 26 third-party subpoenas have
been issued, and they are outstanding, or the
information has been received, and literally mllions of
pages of documents have been reviewed and categori zed
and are contained within the document depository. And a
| arge group of people have been | ooking at this data and
organi zing this data.

So, sonetines we |eave the MDL with where we
have been and what we accomplished at this point in
time, and | didn't want to | eave that unnoted. It isn't
a cause for concern by either side. It is happening the
way it is supposed to. So, that is a report to the
Court and people who may be in the court, or review ng
the transcripts.

The next issue, Your Honor, is the revision.
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On the agenda it is number 4, revised plaintiff fact
sheets and authorizations. There again, | am very

pl eased to report through a series of neet and confers
and through a series of follow-ups and sit-downs by both
sides, we have agreed to a revised plaintiff fact sheet
and revised authorization. An agreenent has been
reached and a docunent incorporating the agreement wil
be filed within a week and then will be properly posted
so we can download it and have that available for their
plaintiff fact sheet and fill out an authorization of
executi on.

This has been a process, and we have | earned
t hrough the process how to make it better, how to
streamine it, and how to inplement the streamines in
order to make this MDL efficient. W have acconplished
it. We have some give and take, but we |ike where we
are today for the revisions. And again, those would be
effective --

THE HONORABLE JUDGE FRANK: s this |ike
rolling out a new model of a car?

MR. ZI MMERMAN: That is exactly it. We used
to do that every year. \When we were grow ng up, a new
car came out every year, but recently they have kind of
stayed the sane. But we have made some progress in

making it stream ined, which is our goal. | don't know
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if you have anything further on that?
The next item on the agenda, Your Honor, is
t he update on e-mail and backup tape discovery. There I

am not able to report we have got finalization on that,

al though progress has been made in that endeavor. W
have still some ways to go.
But, we did agree to, with regard to that, if

we don't have this resolved by the next status
conference, in other words we haven't got agreenment on

getting these backups and the update on the e-mails,

that we are going to tee it up and the Court will have
to make the call. We have been working on this for sone
time.

It is a big technology issue that has a | ot
of moving parts associated with it and it is going to be
resol ved very soon before the next status, or it is
going to get teed up.

| am hopeful it can get resolved. | don't
know if it will be. At this point we can get that so
that the information does not in any way interfere with
the trial of the cases in the sunmmer.

| don't know if you have anything further on
t hat ?

MR. CARPENTER: No, Your Honor, | think that

is an accurate characterization from our side, as well.
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THE COURT: All right.

MR. ZI MMERMAN: The defendant fact sheet
i ssues we have discussed, so that is number 6. We have
al so discussed the joinder and bundling issue which was
on my notes. We have now di scussed that.

There is an issue that has come up in a
footnote in the order of the Court that has to do with
filing in the individual cases and in the master file.
And it is nmy understanding that the Court will be
drafting an order on this issue directing how filings
shoul d be done and where they should be done in, with
regard to these -- what were these, the master file and
the individual file, and will be somewhat nodifying PTO
2. And that the Court will be getting that out for
review by counsel, and then final issuance in a
relatively short period of tine. So, that confusion, if
it exists as to where you are supposed to file if you
are filing a matter and the individual call will be --

THE HONORABLE JUDGE FRANK: | think the
explanation is a sinple one even though it is an
i mportant issue, we have agreed to send out a proposed
order to have the commttees | ook at. It is a real
sinple reason why this is happening. Even t hough
hi storically across the country for MDL's this PTO Order

No. 2 would | ook verbatim from a manual on conmpl ex
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litigation. Well, a manual on conplex litigation does
not deal with electronic filing from start to finish.
The new version probably will. And so, this is one of a

number of MDL's that started from scratch with the
electronic filing.

So, the issues of do you file it in the
master file and what notions do you file, we wl
resolve that shortly. That is why we dropped in the
f ootnote there has been some confusion, and we will take
care of that. But it is easily understandable how it
has happened, just because a | ot of these orders that
have given great guidance over the years did not take
into account some of the ECF issues. So, we will do
t hat .

MR. ZI MVMERMAN: Thank you, Your Honor. I
think the last item on the agenda is Contak Renewal 1
and 2 trials. And | think, suffice it to say, we are
going to be meeting and conferring on what conmes first
after the first wave of bellwether trials. And we think
it will be Contak Renewal 1 and 2 for bellwether trials.
And we will be beginning to meet and confer with that
second stage of trials.

We have nothing to report at this time on,
other than it is definitely on our radar screen and we

wi Il get that tracked and we will get those issues
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somehow ready for the Court to try, if necessary.

THE HONORABLE JUDGE FRANK: | thought maybe
you or somebody for Guidant was going to say: Well,
can't we do this a little sooner so we can see how many
consecutive months we can try cases?

| don't think anyone will be doing that.

MR. PRATT: Your Honor, as we pointed out,
Judge Leary in the M nnesota consolidated proceedi ngs
has set cases for February and April of 2008. And M.
Zimmerman is right, he and I, his colleague and | have
really not spoken about the next wave, when it is going
to be and all of that. But, | think | agree with M.

Zimmerman, it is something we can put on the next

di scussi on. So, if we can agree, we share our consensus
vi ews on that. If we can't agree, tee it up and decide
where it is going to go. But, it is at the early

st ages.

MR. ZI MMERMAN:  Your Honor, that concl udes
t he proposed agenda. And if the Court has any
guestions, | will be happy to answer them or if anybody
here has anything they want to bring before the Court?
THE HONORABLE JUDGE FRANK: We will bring up
one issue and see if anyone else who is not a menber of
either commttee wi shes to be heard. But, one thing we

di scussed, but | guess | will just say, there is an
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assunption by the Court and perhaps by the parties that
if there are other pending notions you are wondering
about, whether they were pending with cases here or
pendi ng before a case was transferred here, | assune
respective counsel can start with the |lawyers on both
sides of the case in the commttees, and then if that
doesn't resolve an issue or give an answer to the
gquestion, then | assunme from that, that this is about
the time that somebody initiates contact with the Court.
Because we did try to do our best to cover both sets of
moti ons, those pending before something nmoves in here
and those pending and filed once the case was here. So,
| am assum ng counsel on the commttees can answer

t hose. If they can't, then we are here.

So, | guess that does bring us -- unless you
or anyone on behal f of Guidant has anything further?
Are there counsel that wish to be heard at this time
that are in the gallery? | certainly offer that.

The only other thing |I say, if sonmebody --
because | know the respective | awyers for each of the
comm ttees are not bashful about doing so. | f you have
recommendati ons for the website and you are wondering
why something isn't there or why we don't handle it a
little differently -- so, for exanple, when we do an

order in the next week or thereabouts trying to clean up
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any confusion over the filing procedures on which files
to file themin, we will try to do something to alert
everybody comng on to the site so you don't have to
wade t hrough the PTO orders to find out where it would
be | ocated. That was a suggestion by some of the
| awyers this morning. If you have a suggestion, |eave
your phone numbers and contact information on the
website, as well .

Anyt hing further on behalf of the Plaintiffs
at this time?

MR. Z| MVERMAN: No, Your Honor.

THE COURT: And the Defense?

MR. PRATT: Not hi ng from Gui dant, Your Honor.

THE COURT: And did we cover the issues that
we needed to cover when we headed to the courtroom? |
don't think there was any remai ning request to get
t ogether after this court hearing? All right.

MR. PRATT: No .

THE COURT: We are adjourned. Thank you al
very much. All right.

(Adj our nment . )

Certified by:

Jeanne M Anderson, RMR-RPR
Official Court Reporter




