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(I'n open court.)

THE HONORABLE JUDGE FRANK: | welcome you to
the 15th fl oor. For those of you -- and these
m crophones are margi nal nost of the time, but -- we

move around a bit because both Judge Boyl an and nyself
are in tenmporary quarters in St Paul. The Federal
Court house is closed, as sonme of you may be aware. And
we are in tenporary quarters that aren't so bad, but
there really are no courtroonms that will accommpdate any
group of | awyers or trials where there are nultiple
plaintiffs or defendants.

| apol ogize for the |late start, although the
representative lawyers fromPlaintiffs and Defendants
have been with us since 8:00 this nmorning in the
conference room here. W did say 9:00, and for that I
am responsi bl e.

We have an agenda that was both on our

website -- and that has not changed, unless something
was added. It is our intent to go through that. Some
of these issues will be with argunment, some will not be.

It is our intent before the week is out,
unl ess there is a contemporaneous ruling on an issue, an
Order will be generated by the end of the week that wl
al so be posted on our website, in addition to

appropriate service that needs to be made of it
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addressing any issues, whether they are in dispute o

not .

r

| can just generally give an overview, and

then | will see if Judge Boylan has anything to add.

And then counsel can take exception, as they wi sh, as

they go through the agenda.

We generally discussed the agenda itens
during our nmeeting this nmorning. We have set these
to precede every status conference. And we discusse
everything that is here, ranging fromthe merits of
expedited trial schedule, setting trial dates on
representative or relevant cases, to an inventory of
state cases.

Our note that we will be reaching out to
State Courts, including those in Texas, | have tal ke
with Judge Hunter not in the |ast two weeks, but in
Decenber, reaching out so that hopefully whatever we
with the trial dates, discovery issues, docunent
production, protective orders and the taking of
depositions; that somewhere in all of this there is
sufficient coordination so the best interests of you
clients are served and we can nove the case along in
some responsi bl e manner.

So, what | did say, and | will repeat it

again before we are done here this norning, we wl

up
d

an

the

d

do

r

be
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reaching out in the formof a letter to all of the
State Judges and State actions, in addition to the other
work that we are doing. And to the extent that | have
some concerns that |ack of coordination al nost
presupposes disruption to a client or to a | awyer,
whether it is here in Mnnesota, Texas or Arkansas or
el sewhere, we will do our part. Because a coordinated
approach, with no exception in my 21 years on the Bench,
generally serves everyone's interest, without
conprom sing anyone's interest.

So, that is the, probably unnecessary, brief
summary of the agenda, of what we di scussed, since we
are going to go right through it.

Judge Boyl an, did you want to add anyt hi ng

to that?
THE HONORABLE MAGI STRATE JUDGE BOYLAN: No.
THE HONORABLE JUDGE FRANK: Qur intent is to
go right down through the agenda itens. Il will assume

if someone has something to say, other than the counsel
on each of the Plaintiff and Defendants' Lead Counsel
Comm ttees, that you will make the request, and we wil
either say no, or we will say yes to any request.

And this meeting was changed, the status
conf erence. The next one, consistent with the Order

that is filed will be the third Tuesday, and thereafter,
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unl ess we nove them every month. And as the |ast Order

said, we will post these on the website. It is not a
guarantee it will always be in this courtroom
It probably will always be in M nneapolis,

because we don't have the facilities to accommodate even
a small er number than this group on the hearing, or the
conf erence.

Wth that, the Plaintiffs -- M. Zi mmerman or
whoever is going to address the Plaintiffs today in
various agenda itens. Do you want to be heard on any
i ssue before we begin going down the agenda?

MR. ZI MVERMAN: No, Your Honor. I think if
we just go through the agenda, perhaps we can do it
seated? Or --

THE HONORABLE JUDGE FRANK: It is easier for
hearing if -- the acoustics in here, as grand as the
courtroomis in many people's mnd, the sound systemis
not as grand. And so, in fact, it is easier if you
woul d just stand.

MR. ZI MVERMAN: Your Honor, | think --

THE HONORABLE JUDGE FRANK: Bef ore we begin,
is that procedure agreeable to the Defense?

MR. PRATT: Yes, Your Honor, although I am
probably better able to address categories one and two.

Do you want nme to do that?
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MR. ZI MVERMAN: Yes, | think that is fine.

MR. PRATT: All right. Agenda item nunber
one is the nunber and status of cases transferred to the
MDL. This is a little bit of a noving target, Your
Honor . | think we got served as recently as yesterday
in some cases.

According to the last cut-off point | had,
there are 125 Federal Court cases pending agai nst
Gui dant . | believe 114 have been captured by
conditional transfer orders and are either in this Court
or are in the process of being transferred to this Court
by the MDL Panel .

There are a few oppositions to sone CTO s
that are going to have to be dealt with by the ML
panel, but there are 125, total, with 114 before this
Court. In terms of the State Court actions, sone of
them are unserved. But, at my |l ast count, there were 16
State Court matters that had been filed against Guidant.
Several of those are subject to removal. We will renove
t hem | believe five of them are in Texas and one of
themis in Arkansas. Those six cases have been remanded
back, so they are not ones that would come up to Federal
Court.

THE HONORABLE JUDGE FRANK: And the status of

those State Court actions? | know there is a trial date
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of February that was noved up fromthe end of the year
to February. Anyway, | will |eave that there, having
been a State Judge for 14 years, | know the issues and |
will be talking with the folks down there. But, ot her
t han that case where we have a trial date, whether it
hol ds or not, do you know the status of the others? Are
they in the infancy stage? Do we have any other cases,
if you know?

MR. PRATT: Very much in the infancy stage.
The case in Arkansas had a trial date which | think now
has been continued, so | believe there is no trial date
set in the Arkansas case. There may be some trial dates
set in a couple of these Texas cases on into the fall.

The only cases that have any |evel of
activity in State Court anywhere in this country are the
two cases that have been consolidated for trial for
February 20 down in Nueces County, Texas. They are both
bef ore Judge Hunter, now. One was set in October. He
moved his case up to February 20. He then at the
request of the Plaintiff's counsel, consolidated another
Judge's later filed case into that same trial setting.

So, there are two cases Hinojosa and Motal set for trial

February 20th. And that is 99.9 percent of the State
Court activity that has gone on.

THE HONORABLE JUDGE FRANK: And then in that




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

14

case, as | understand it, the discovery cutoff is the
eve of the trial, basically the 17th of February?

MR. PRATT: Yes. Yes. And it will probably
continue by agreement into the followi ng week. We wil
just have to deal with it, Your Honor.

THE HONORABLE JUDGE FRANK: Do you have any
questions?

MAGI STRATE JUDGE BOYLAN: No. Number three.

THE HONORABLE JUDGE FRANK: Number three.
Tim ng and sequenci ng of discovery, including but not
limted to document production deadlines. And then
obviously, we have the Plaintiffs' proposal and
Def endants' proposal, and | will just note for the
record that there have been written subm ssions made on
the issue.

This is one of those issues that obviously
will have to be addressed formally. W are at that time
now, where, with or w thout any ruling today, this wil
be addressed. There is no assertion by either party,
but there is a stipulation you are about to put on the
record, which is fine.

MR. ZI MMERMAN: That is correct, Your Honor,
and | guess the question is: Do you want us to put
anything additional into the record? | think you have

seen the subm ssi ons. | was going to ask Seth Lesser
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from the Lead Counsel Commttee to present it factually
to Your Honor, if you needed anything in addition to

what has been subm tted.

THE HONORABLE JUDGE FRANK: Well, short of a
brief overview, although |I will say to those in the
room, and | guess many will know if they are not here,

is we have placed the nmost recent position of the
parties with objections on the web. They are there. I
had those | oaded on there | ast week. So, all of the
briefing isn't on there, but I will leave it to your

di scretion. You can say as much or as little as you
want .

MR. ZI MVERMAN: | think something should be
said briefly, Your Honor, and | would like Seth to say
it. W have been bogged down a little bit in this and
we really do want to clear it out. And we've set sone
proposals forward for doing that.

THE HONORABLE JUDGE FRANK: Al'l right.

MR. LESSER: Thank you, Your Honor. W thout
repeating at |ength what was put in the proposals, and
mor eover the letters, there were three letters in the
past two weeks to the Court regarding discovery -- let's
take it both where we are today, and then the second
guestion, of course, is where we are going, which is

probably the more inportant issue.
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Thus far, the discovery to date,
notw t hstandi ng the orders from both this Court and the
Sout hern District of the State of Indiana to commence
di scovery in the summer has at least in the Plaintiffs'
perspective, as we say in our papers, not been
satisfactory.

| n August, Guidant was ordered to respond to
di scovery demands whi ch Gui dant was actually provided
with in June. Today, many months later, the full extent
of the discovery that has been produced is set forth as
the Exhibit B to Plaintiffs' Statement of Disputed
| ssues.

And | believe it would be fair to say if one
reviews that, one sees, you know, barely, it has begun,
t he di scovery docunent production side has begun. To
date, however, there is literally no internal file on
any given person that has been produced. To date,
however, no e-mails of any substance regarding
devel opment of liability-type issues have been produced.
Numer ous di scovery requests were propounded. And
despite Guidant continually saying that they produced
1.6 mllion pages, the vast majority of the pages fal
into really limted categories, which one al most could
call one file, for exanple, the project file for

devices. And it has taken weeks and numerous tel ephone
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calls to even get project files. And when they were
produced to us, it turns out we can't even read them
because they are dead |links, and the I|ike.

And | really do think the |ast production,
such as it is, which now is almst two weeks ago,
captures what at least fromthe Plaintiffs' perspective,
the PSC s perspective, the Counsels' perspective -- and
the Plaintiffs throughout the country are calling us and
saying, what is going on? |Is the tenth production,
whi ch was 153 pages | ong. And that was the tenth
production. That was two weeks ago. We have not
recei ved one docunment since.

Every single document that has been produced
to us has been given to one or nore Plaintiffs' Counsel
in this litigation, and there are many Plaintiffs'
Counsel who are waiting for docunents to review. At
this rate, it will be years before we get anywhere near
conpl etion of production.

THE HONORABLE JUDGE FRANK: No, it won't.
No, it won't. Anyway, go ahead.

MR. LESSER: To speed the process along, in
Oct ober, adm ttedly, a long list of priority requests
was submtted to Guidant. In more recent nonths since
then we have been told that we can't respond to all of

those as priority, there are just too many of them W
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have i ndeed whittled that list further down in the | ast
two weeks and provided priority, top priority, super
priority, whatever you want to call them, requests.

That is on the document side, and | think we put that in
our papers.

On the deposition side, in Septenber, this
Court ordered ten depositions to proceed. Not as an MDL
Court, but nonetheless as M nnesota consolidated cases.
We have had one deposition which |asted, | guess,
basically a day, no nmore, on two related 30(b)(6)

i ssues. One deponent was put forward.

Since then we have noticed a second
deposition, but nost recently informed by Guidant that
Gui dant will not even countenance scheduling yet even
one nore deposition, given the fact that Guidant happens
to have a case down in Texas going to trial, and
apparently can't even provide a 30(b)(6) witness on
ot her issues, much | ess substantive deponents on other
I ssues.

Having said that, Plaintiffs do have specific
deponents who we would be prepared to start moving
forward upon. But, that is where we have gotten. And
at least fromthe Plaintiffs' side of the room
irrespective of -- certainly, Guidant won't di sagree we

are not moving very fast. That is where we are today.
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Goi ng forward, obviously, there are a nunber
of agenda items, that address do we nopve towards what
Plaintiffs would like to see, trials, particularly
bel | wet her trials, how we do that, whether or not that
means ot her forms of stage discovery or matters that we
have been discussing, are set forth in the papers. And
once again, we have a |l arge divide.

Plaintiffs' view is we could be ready on the
bel |l wet her side within a matter of some number of
mont hs, four, five, six months. |t can be done. W
have enough | awyers, certainly, to do it. Gui dant has
told the Court it has dozens of |awyers working on the
di scovery in this case, therefore we should be able to
be able to do it, at least that is our perspective. And
unl ess you have any questions, | will sit down.

THE HONORABLE JUDGE FRANK: At sonme point,
you have a request, and | don't know if it is going to
come up later on an agenda item, for a weekly, whatever
you want to call it, discovery conferences or status
conferences. If that is elsewhere to be addressed, we
will sit tight.

MR. LESSER: Well, it is all related. I
think part of the frustration on the Plaintiffs' side
has been, we have weekly tel ephone conferences,

admttedly with Guidant's Counsel, but issues routinely
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come up, many issues which, at |east in many of the
l[itigations, were the Court involved, could be address
and nmove far nore quickly.

For exanmple, there have been two notions,
only two notions | know made in this MDL to date. One
of them was a di scovery notion respecting the one
deposition that did go forward. There was no nmeet and
confer on it. Plaintiffs found it on their desk after
hours the night before the deposition. At the
deposition that morning, it was pulled down on
agreenment . But, those are the kinds of issues that if
we had greater court involvement on a weekly basis, an
it is agenda item 10, | think we can nove a great deal
more expeditiously.

Just to give yet another exanple, Plaintif
Counsel and Defense' Counsel have been arguing about t
vari ous ten productions. Are Plaintiffs being given
information to understand what these productions consi
of? If I mght hand up to the Court -- and | will giv

counsel , Defendants, copies of this.

ed

and

d

fs'

he

st

e

This is emblematic of why a weekly call can

make sense. Under the Federal Rules, a defendant is -
the parties are required to produce docunents in the
normal course of business so the other side knows what

t he docunments are.
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The Plaintiffs have requested such a |ist.
Here is the Defendants' response. In fact, it says,
identifying informati on for docunents. Needl ess to say
this doesn't tell us, whatsoever, what file, if
anyt hing, has conme forward. One of the early
productions in Decenber included one PowerPoint, the
only Power Poi nt we have gotten this far out of the many
to this document request.

| forget which CPlI number that is. W had
idea what file that PowerPoint came fromuntil actually
Def endants happened to tell us. We think this is
insufficient identification of the source of documents,
because obviously we have no idea what these docunents
mean or where they are comng from

If we had weekly calls, these are the kinds
of things, | suspect, that could be addressed very
qui ckly and wouldn't sit and simer and become maj or
i ssues down the road.

THE HONORABLE JUDGE FRANK: One thing, and

could be said now or it could be said |later by the two

of us. Il will say it now, and whether that shortens up
any of this, | will leave it to counsel.
But, | think what you will likely see cone

out of this and into the Order that will be out this

week is, at least | think we are amenable to meeting

no

it
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bi -weekly to begin wth.

In other words, we will use this as -- if it
is sustainable in terms of time, since many of you were
in town, anyway, to take up some of those issues. But ,
then in the off-week, setting up a time, | have a
concern that there is this fine Iine between being an
enabl er where, well, we are going to see the Judge every
week, so we are going to put off our discussions.

| somewhere read, or we somewhere read there
was a meet and confer one hour a week. | don't think
that is enough. Three hours set aside if you only need
an hour, ten m nutes, between counsel without the Court,
but it seenms to me that a case like this, if you set
aside three hours a week, or it is blocked, then if you
use ten mnutes or an hour, that is to your credit.

Finally, 1 think what you will see is, |
t hink what will help move this along is we will begin
requesting on a bi-weekly basis, an updated deposition

cal endar so we can see when they are noticed, when they

are set, if they are bunped, or nmoved, so that we can
keep a handle on, well, here is a depo set.
The other thing that | was going to wait

with, we have again chatted about, with the host of
protection orders that are classically in place in these

cases, we are hopeful that the rel evancy objection and
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the redaction exercise is the exception, not the rule,
as opposed to privilege.

In other words, if you have a protection
order, and then somebody is spending all of their time
redacting on relevancy grounds versus privileged
grounds, with or without a log, it seenms to nme that, you
know, in another case | have, the |awyers were paying
t housands -- their clients, rather -- thousands of
dollars until we stopped the relevancy redactions and
went to the privileged | ogs. So, that didn't have to
have a Special Master come in. After | tried to go
t hrough -- 1 guess Judge Boylan and | went through
hundreds of documents and found that there were very
l[ittle privilege issues with relevancy which attorney's
eyes only protection orders theoretically should resolve
many of those issues and speed some of them up. You
know, | don't want to oversinmplify that issue to
Plaintiffs or Defendants, but | thought that was the
purpose of the protection order.

MR. LESSER: Plaintiffs would agree on that.

And that was one of the, | think it was the fourth of
the specific issues -- or third of the specific issues
we raised in the letters to the Court. And certainly,

bi -weekly calls, certainly a good place to start.

We, on the Plaintiffs' side absolutely
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appreciate the fact that it may be ordered
di scovery meet and confers be three hours,
put in our letters, it has been too short
get to issues and they get passed over wee
And it hasn't been sufficient.

THE HONORABLE JUDGE FRANK: I
this one other comment, and if Defense Cou
respond to the suggested procedure. \hat
that, and it is not anything new, | don't
is unique to this case.

Generally, then, we get a lett
side, you know, two days before the pre-se
Whet her some of you in person or by tel eph
are the issues, and we will probably be wi
aside three hours as often as we get toget
not an invitation to say: Well, let's see
all three hours. All right.

MR. LESSER: Thank you.

THE HONORABLE JUDGE FRANK: An
ahead a bit, but --

MR. PRATT: \When | saw this ag
wasn't going to say much. And M. Lesser
into sone points |I want to clarify just a

| have said it before, but it

repeating --

t hat the
because as we
and we don't

k after week.

will just say
nsel will
wi || accompany

think that it

er from each
t conference.
one say, here
lling to set
her . It is

if we can use

d |l junped

enda item |
sort of got
little bit.

bears
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UNI DENTI FI ED VOI CE: Coul d you speak up?

MR. PRATT: You can't hear me?

THE HONORABLE JUDGE FRANK: It is not |ike
the entertainment m crophone where you can put them down
here and sing into them This one is different.

THE HONORABLE MAGI STRATE JUDGE BOYLAN: And
that will raise up, too.

THE HONORABLE JUDGE FRANK: You can raise the

podi um up. Can't you? There should be a button, there.
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MR. PRATT: | am afraid it will push me right
t hrough the floor, here. I thought it was a Judge's
button that they -- all right, can you guys hear okay,
now?

UNI DENTI FI ED VO CE: Yes.

MR. PRATT: All right, thank you. | want - -
Your Honor, | have grown a little thick-skinned as a
defense | awyer. | know plaintiffs' |awyers, you know,

al ways want documents yesterday. You are never doing

enough.

The fact is, we really have had decent

di scussions and resolved many issues with our coll eagues

on the other side of the courtroom. Not all of them,

but we have worked through |Iots of things. When they

say, what do these codes nean when we attach them to the

documents that we give themthis list, we thought

t hat
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is what they wanted. If they had further questions
about this, we certainly would try to answer them  But,
the point | would like to enphasize in terms of document
production in this litigation is this: | have said
before, this is like five different mass torts wrapped
into one.

There are essentially five product |ines of
my client that have been wrapped up into this MDL. One
i nvol ves pacemakers, the other involves defibrillators.
That is one reality. The other reality is that all of
this has sort of happened here fairly recently in a very
el ectronic age. It is not, you know, stuff that
happened twel ve years ago, you know, ten years ago where
there weren't many el ectronic docunments. A |lot of stuff
is e-mail-driven, electronic, so we are dealing with
mllions and mllions and mllions of pages of docunents
with over 100 people going through those docunments,
trying to identify in response to different requests on
different products what has been asked for, what has
been prioritized, whether there are any privil eges.

My point is we are spending, the client,
mllions of dollars on this process of preserving,
reviewi ng and produci ng documents. And it has al
happened fairly recently.

Keep in mnd the very first wwitten discovery
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we got was in the fall of |ast year. W produced 1.6
mllion pages of docunments and nore on the way. So, |
under stand when they say, we want nmore, or we want them
qui cker; but, the idea that we have somehow inpliedly
engaged in sort of bad faith production is sinply not

t he case.

And the other point | would make is that we
have other things going on. W have the State Court
matters that were mentioned by M. Lesser. W also have
FDA issues going on. W have, believe it or not,
acquisition issues going on where there are sone
docunment obligations in connection with all of those.

So, this has been a tough tinme. And we have
been trying to acconmodate it the best we can and
produce what we can. And other MDL's, | think 1.6
mllion pages of docunents to this point, five, six
mont hs after this litigation got started with the first
written discovery, | don't think that is anything to be
ashamed of . | don't think that is foot dragging at all.

| mean, other MDL's, |like the Serzone

Litigation, there were 1.5 mllion documents produced

over 16 nonths. In the Sulzer Hip Litigation, they got

300, 000 documents. The Orthopedic Bone Screw Litigation

the MDL, there were 1.5 mllion pages of docunents

produced. So, this all has to be put into context. W
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are nmoving ahead. W are accepting their priorities.
When they say, we want this, we try to get
themto them But, this is not something that can be
sort of latch-keyed, that we can produce this all
instantly in a matter of time. That is why we have

urged that this Court do what other MDL's have done,

which is do a rolling production. | don't m nd checking
with the Court. | don't mnd the Court being involved
in this. It seems |ike three hours set aside a week is

alittle excessive.

THE HONORABLE JUDGE FRANK: | don't think we
have to use it all.

MR. PRATT: Yeah, but | think I know how that
wor ks. You have got it set aside -- | would nuch rather
it be an hour and we expand it to three and cut it back.
But, this is to your discretion.

| mean, how often you want to talk to us
about discovery, | think that is unique in the province
of the Judges to say: This is how we want to be
involved, and | will leave it to you. | think we can
accomplish a lot in an hour a week, frankly.

THE HONORABLE JUDGE FRANK: We are thinking
every other week, for starters.

You are tal king about the judge involvenent,

now.
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MR. PRATT: Yes.

THE HONORABLE JUDGE FRANK: | think we would
like to start out -- and it may not work to use this day
as one of those twi ce-a-nonth get-togethers, but we are
going to try it. And then in the off -- once during the
mont h every two weeks, then, we will be avail abl e.

MR. PRATT: And we are tal king every two
weeks, anyway. So, if we are not --

THE HONORABLE MAGI STRATE JUDGE BOYLAN: I
don't think Judge Frank was suggesting that you would
use three hours of our tinme every other week.

MR. PRATT: We hope it doesn't come to that.

THE HONORABLE JUDGE FRANK: We are hoping
that the inability to get access to the Court will never
be an issue here, that is what | am saying. We'IIl take
the time that is needed. But, there is that fine |line
of being an enabler. And the flip side is, the nore
common practice, as you all well know is, you know, this
isn't going to make the day for the Judge if we have to
call himagain to say -- but he has got to make the call
on this because we can't resolve this.

MR. PRATT: | think that building in --
deficiencies would be created if we say, one hour a week
we are going to have conferences. That is what we are

doi ng, essentially, anyway. W are not going to hang up
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t he phone after an hour. We are not that crazy. And if
you want to be involved on that every other week, that
is fine. W will see how it plays out and we can adapt
it, as necessary.

The final point I want to make on the tim ng
and the sequence of discovery is that we want to get
something them As they cry about our not producing
more than 1.6 mllion pages of documents, we have
virtually nothing on any Plaintiff that has filed a
| awsuit agai nst Gui dant. The 125 Plaintiffs in Federal
Court that have sued us, we have no Plaintiff fact sheet
t hat has been filled out and provided to us. W had
sort of |engthy negotiations over that. The Court
resolved those issues. W now hear from them that they
want nore time to fill them out. They ought to be able
to fill them out by 5:00 this afternoon, given how | ong
t hese cases have been around.

So, | urge if you talk about tim ng and
sequenci ng of discovery, we build in time deadlines for
them to produce conplete, conprehensive responses to the
Plaintiff fact sheet that this Court has adopted. A
deadl i ne that when that is due, they produce the
docunents that have been requested.

Only then can we nove down this path of

movi ng all parties toward whatever end we reach here of




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

31

having all of the information we need to make the
judgments we have to make along the way.

There is also the issue, | think, about
whet her we prioritized -- we tal ked about this a little
bit, whether the class issues conme up ahead of the other
i ssues, what we are going to do with prioritizing things
in the Court's sort of scheduling order, but we are
operating in good faith. W are trying to get things
done as quickly as we can and put |ots of resources and
money into that process, Your Honor.

THE HONORABLE JUDGE FRANK: Can we nmove down
to -- or does that take us to 6? O 5, 6, and now 77

Wher ever you want to break those down.

MR. Z| MVERMAN: | think we were going to do 5
and 6 together and Elizabeth Cabraser will handle that.
THE HONORABLE JUDGE FRANK: Lowell, there is

button on there. Does it go up?

THE CLERK: | "' m not acquainted with the
courtroom Your Honor. " m sorry.
MS. CABRASER: | think this is fine if people

can hear me and this is just a very short presentation
on items 5 and 6, Your Honor, class certification
di scovery.

You know Plaintiffs' position on this issue

whi ch, briefly put, is that the best class certification
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di scovery is merits discovery. I think the Manual on

Conpl ex Litigation, Fourth, says it best, quote,

arbitrary insistence on the merits/class discovery
di stinction sometimes thwarts the informed judici al
assessnent .

The current class certification practices
require it. \What class certification these days boils
down to is an assessment of which questions are
susceptible to common proof at trial. And the way to
determne that is to do the merits discovery. And in
some MDL's, courts have decided that the way to do that
is also to hold initial individual trials, rather than
have | awyers argue ad infinitum theoretically, about
common proof versus individual proof and which
predom nates and which is sufficiently significant to
justify a class action.

We think that there would be fewer discovery
di sputes. The discovery will move nore quickly, and the
mai n work of this MDL to prepare cases for adjudication
or resolution will be advanced, if we don't go off into
the distracting and perplexing esoteric issues of class
versus nerits discovery. W think they are one in the
same.

Wth respect to a master conplaint, you also

have our position. Qur concern is that this Court
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determ ne whether or not and when it will be useful to
the Court in ternms of managing this case to acquire the
filing of one or more master conplaints; and that the
Court's conveni ence and organi zation drive that decision
and that timng rather than have the parties argue over
mast er conpl ai nts.

There is no requirement for a master
complaint in MDL'S. It has been a convention in the
past . Quite frankly, in many MDL's, master conplaints
have been filed and sinply not utilized by the parties
for any purpose. So, we think the function should drive
the forumin this MDL, and that is up to Your Honor's
di scretion.

THE HONORABLE MAGI STRATE JUDGE BOYLAN: One
of things that has been raised is early dispositive
motion practice. And one of the issues that | believe
has been informally raised by the Defense is the
guestion of whether or not damages for Plaintiffs who
are claimng nmental distress, generically speaking, is
al | owed under various state | aws.

And | am wonderi ng whet her or not a master
conpl aint and a master answer process m ght make it
easier for everyone to tee that kind of issue up?

MS. CABRASER: That is a good question, Your

Honor . | guess | would say this about that. If the
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Court orders briefing on those issues, the parties’

positions on those issues can be set forth in the
briefs.

Every plaintiff that has filed an individual
compl aint or even a conmplaint with class allegations,
has raised that issue as an item of relief. So, the

guestion as to whether a particular state's |aw all ows

it and in

what form what remedy | think is a matter

t hat could as conprehensively be decided in the actual

briefing on that point.

THE HONORABLE MAGI STRATE JUDGE BOYLAN: We

have -- what, 32 different jurisdictions so far?

MS. CABRASER: | don't have an exact count,

but the majority of states are represented in this MDL.

Counsel ?

THE HONORABLE JUDGE FRANK: If | may,

And maybe we are going to get to it with

number 7 and down we go. But, do you have a view, Ms.

Cabr aser,

on the -- you nmentioned class tantanount to

merits. Do you have a view on what we discussed at some

| ength during our conference, and it will come up again

during thi

s conference on the record, of singling out

cases, whether they are bellwether or truly

representative cases that may focus into class issues.

I n other words, they preceded -- or one of your

co-counsel

at the hearing will address it later. They
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spent some time on what direction this case would take
and the value of that selection process. And it may

i nvol ve class issues, it may involve individual cases,
but does that play into this discovery process at all,
as you see it for your clients?

MS. CABRASER: Yes, Your Honor, we believe it
does. Ten years ago, the Fifth Circuit told us as
Plaintiffs in the Castano case, that rather than nmoving
for class certification first, we should have had
bel |l wether trials. W should have had a series of
trials to mature that tort.

And the concept of determ ning what really
are conmmon questions and how significant they are, by
putting those questions to the test in real trials has
become a predom nating trend in the MDL's. And we have
come around to the view, through hard experience, that
i ndeed preparing cases for trial, trying cases that are
representative, not in the strict class certification
sense, but in a pragmatic sense, is the best way not
only to ultimately determ ne whether class certification
woul d be necessary or useful to the gl obal adjudication
or resolution of the case, but also informally to give
the parties and the Court good information on the merits
of the cases, on their value if any, on the ranking of

val ue, on how different fact patterns play out. And |
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think particularly in this case where we have a series
of devices at issue made by one conmpany during
essentially the same time span involving essentially the
same corporate actors and decision makers, the nost
efficient way of proceeding would be to focus nerits

di scovery on trial preparation, select cases for trial

t hrough a process of discussion between the parties and
with the Court, and have that go forward.

At one point in that process, either before
those trials, but nore |likely after sone of those
trials, the matter of class certification, whether there
are a sufficient number of significant issues to justify
issue certification or overall certification of the
litigation will become far clearer than it would be if
briefing were teed up after a limted discovery on the
point, the matter were decided by this Court, and of
course consigned to sonme indeterm nate process of
appell ate review with regards to the outcome by the
Ei ghth Circuit. W are concerned with slow ng down the
process toward di scovering the merits and preparing
cases for trial.

THE HONORABLE JUDGE FRANK: If I may, | think
| said that was ny | ast question, and again, if one of
you are going to address this down the road in this

hearing, then I will just -- we will sit tight.
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Obvi ously, and of course the commttees of
| awyers know exactly the relationship and the role of
each of us in the case and we explained it at the | ast
hearing, but does the ability for us to deliver whatever
you want to call it, ADR or renmedi ati on, because we are
somewhat unique in the United States because our judges
and magi strate judges, in this case Magistrate Judge
Boyl an, | am not bashful in saying he has probably got
as much or nmore experience than nost in mediating all
sorts of issues.

Does that play in here at all or should we
just | eave that for another issue? |In other words, we
had di scussed during our hour plus time back there that,
well, during this process, do we assert mediation or ADR
bef ore some dispositive notion practice, after, what
woul d be most useful to you and your clients?

Shoul d we just |eave that for another day or
anot her issue? O is that something -- | know that both
sides just kind of put it on their radar screen this
morning and it was di scussed.

MS. CABRASER: Your Honor, in our view these
issues are interrelated. And the prospect of an ADR
process should be comenced early. | don't think
intelligent ADR discussions need await dispositive

moti ons.
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Sometimes settlement discussion go on for
weeks or months, and sometinmes they need to be informed
by orders or rulings of the Court. But, if the process
begi ns, a nunber of things happen. For exanmple, M.
Pratt |amented the fact that Defendants don't have
Plaintiffs' fact sheets. They don't have information on
the Plaintiffs. There is nothing that incentivizes the
exchange of information on Plaintiffs |ike the
commencement of an ADR process, because the Plaintiffs
know it is for a purpose, and essential information
about the number of claims, the type of clainms, the
devices at issue, the injuries. The allegations wl
flow much nmore quickly if there is an ADR process that
has commenced.

| think the nost effective and efficient MDL
proceedi ngs are proceedings that are on these nultiple
tracks where there are ADR discussions, medi ated or
supervised by a judicial officer, where merits discovery
is going forward, where there is also informl exchange
of information.

For example, there is a multi-page Plaintiff
fact sheet. It takes a while to fill out. Peopl e are
doi ng that. There is also a truncated version of that
information that would be very useful, either for ADR

di scussions and or selection of cases for bell wether
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trials. And once the parties know that there is a set
of orders in place requiring those things to go forward,
we can then use our three hours a week, or whatever it
is, and our time with the Court every other week to work
t hrough that process and to make sure that the
information is flow ng.

| think, otherwi se, if you have a |inear, one
track, first this gets filed, then there are dispositive
moti ons, and only then does anyone talk about ADR or
then do you tal k about bellwether trials, the el apsed
time increases. The synergistic effect of having these
t hi ngs going on simultaneously is lost and the parties
aren't as intimately engaged in the litigation as they
should be, (a), to make their best efforts for their
clients, and (b), to get significant things to happen in
the MDL at the earliest possible tine.

THE HONORABLE JUDGE FRANK: Thank you.

MR. PRATT: Your Honor, there were several

t hings that Ms. Cabraser tal ked about, some of which |

wi || address on the question of class discovery, and the
master conplaint | would |Iike M. Sherk to address that
briefly.

THE HONORABLE JUDGE FRANK: Al'l right.
MR. SHERK: Your Honor, John Sherk from Shook

Har dy. | hope you can hear. | am going to take a cue
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from Ms. Cabraser and try to keep my coments brief.
But, as our briefing suggested, Your Honors, we are
fully in favor and would endorse the concept of

havi ng - -

MR. ZI MVERMAN: You have to speak up,
Counsel, | can't hear you.

MR. SHERK: Sure thing. Your Honor, we would
endorse the idea of having the Court direct Plaintiffs
to file a master conplaint. W have got some real
practical reasons for that.

|f you | ook through the hundred odd
complaints that are at issue in this MDL, Your Honors,
there are all sorts of different clainms that have been
al | eged, sone involve negligence, fraud, Consumer
Protection Act clainms --

THE HONORABLE JUDGE FRANK: Are people having
a hard time hearing out there? | amtrying to figure
out where the speaker -- something is either not turned
on or working, Lowell.

THE CLERK: Try it now.

MR. SHERK: s this alittle bit better?

THE HONORABLE MAGI STRATE JUDGE BOYLAN: That
is better.

MR. SHERK: Okay.

THE HONORABLE JUDGE FRANK: Any better for
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anybody out there? All right, let's try that.

MR. PRATT: We hear you. Your speaker is
wor ki ng because it is comng through here, but --

THE HONORABLE JUDGE FRANK: Well, we haven't
del i berately turned them down.

MR. SHERK: In any case, Your Honor, | think
it would behoove us to have before us a listing of the
| egal clainms and equitable claims that Plaintiffs have
made, as well as the items of relief that they are
seeking, | mean, whether it be injunctive relief |ike
medi cal monitoring or public education prograns,
damages, punitive damages.

The conpl aints have a host of different itens
of relief that they claimfrom conplaint to conplaint to
compl ai nt . Why is that inmportant? Well, that wll
really factor into the kind of discovery we do in this
case, Your Honor. W need to know what kind of clains
are being alleged and what items of relief are being
sought so we can tailor our discovery accordingly,
written discovery and deposition discovery.

Al so, what claim are being asserted will tie
in directly to dispositive nmotion practice. For
exampl e, medical monitoring clainms or claims for fright
with no injury we think are susceptible to notions to

dism ss or nmotions for summary judgment at some point.
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We just want to know for sure that those are in play.
We need to know what is in play.

Finally, what Plaintiffs are claimng will
effect what kind of class certification experts we wil
use. So, we have real practical reasons, Your Honor,
for wanting Plaintiffs to be required to file a master
conplaint. W don't think it is merely convention, we
think it is something we are entitled to know.

Now, finally, and next, class certification
di scovery. We think the case should not proceed in a
bel | wet her track, but rather on a nore traditional
track. For example, like the litigation involving St.

Jude that was occurring in this Court not too |ong ago.

We would like to approach the cl ass
certification issues first, do dispositive motion
practice, take some class certification discovery, not
exclusively class certification discovery, but discovery
focusing on the class certification issues to see if
these class action cases, the proposed class actions are
really amenable to class certification.

There may be other fact discovery that we
woul d tailor in, kind of fold in, feather in along the
way; but, it mainly would be written di scovery of the
class representatives, class representative depositions,

maybe some fact witness discovery, and then cl ass
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certification expert discovery.

We think we could probably get that done this
year, Your Honor, if we put our mnds to it and have an
aggressive schedul e.

THE HONORABLE JUDGE FRANK: And | thought you
had a question?

THE HONORABLE MAGI STRATE JUDGE BOYLAN: It
just seens to ne that when you say that the class, the
mast er conpl aint would help you identify those matters
that the Plaintiffs are claimng, but then you give us a
litany of what they are claimng, it sounds |ike you
know that already wi thout the need for a master
conpl ai nt . | mean, it is not a question, it is an
observati on.

MR. SHERK: The point is, it varies from
lawsuit to lawsuit to lawsuit. So, we are not sure what
is in or out. I mean, for exanple, | have got a |awsuit
in West Virginia that has got negligence, strict
liability, breach of warranty and fraud. | have got one
in North Carolina that has got negligence, two breach of
warranty claim, fraudulent m srepresentations,
conceal ment, consumer fraud, enotional distress, |oss of
consortium, the whole shooting match, Your Honor. So,
we would just |like to know precisely what we are being

confronted with.
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THE HONORABLE JUDGE FRANK: A questi on,
really, apart from the master conplaint. And again, if
this is something that is going to be reached down the
agenda, or you want M. Pratt to comment on it, fine.

A concern, when we talk about class issues,
that | have, and | think it is true even when there is
not an MDL situation, is that there are many plaintiffs
out there, commentators who say, well, we identified
that with individual plaintiffs getting swallowed up in
this thing. I n other words, you get delays -- and so,
do have a concern. | mean, it is a legitimate,
obvi ously, concern that your client has. But, the othe
side of it is, | am sure that a | ot of people watch wt
some |legitimate scrutiny saying: Well, howis this
going to effect all of these individual plaintiffs who

are just trying to have their day in court? There is a

r

h

bal ance in here that we have to make in a | ot of conplex

litigation. So, it is not unique to this case.

How do we, to help your client, but yet to
fair to nove it along, how do we deal with that issue
a fair way to your client, yet persuade Plaintiffs that
we are here to try and hear their clains?

MR. SHERK: Well, I'm sure that ny partner,
M. Pratt, will have some thoughts on those |ines.

THE HONORABLE JUDGE FRANK: Oh, | know he

be

n
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does.

MR. SHERK: Just very briefly, Your Honor, |
think the Court does have to performa bit of a
bal anci ng act, here. But, this is massive litigation
and it is just getting going. And what Gui dant wants,
what Defendants want is a reasonable chance to get our
arms around the issues, around the docunments, to |earn
about Plaintiffs and get fromthem the kind of discovery
so the Court can determ ne whether or not these cases,
the class actions, particularly, can really proceed on a
representative basis; that they have the proofs and that
t hese cases actually would fit into the class action
par adi gm because we have got great concerns that they
don't, Your Honor.

We think if we nove quickly within this
year's time, we can have the class certification issues
compl etely briefed.

MR. BECNEL.: Your Honors, may | address the
Court ?

THE HONORABLE JUDGE FRANK: You are, sir?

MR. BECNEL: Dani el Becnel from Loui si ana.

THE HONORABLE MAGI STRATE JUDGE BOYLAN: We
can hear you fine, but if you would speak up?

MR. BECNEL: Judge, | think I'm about the

ol dest one in this courtroom having been involved in one
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of the first MDL's in the country. But, | have | earned
somet hing, you go to the National Federal Judici al
Center, and they have tapes of nmethods to get cases
resolved, one of which with summary jury trials.

| happened to be on the plaintiffs’
commttee, along with M. Zi mmerman, Ms. Cabraser and

others in the Teletronics Pacemaker case. We took five

days and did a number of plaintiffs in the five days,
had the defendants have their check writers present, had
the plaintiffs there, and resolved the case after the
five days where we debriefed the jury and find out what
the strategies of the plaintiffs' case was, what the
strategies of the defendant's case was, and resolved
t hem It didn't take a | ot of discovery. It didn't
t ake mont hs.

We just tried, for example, in Louisiana this
past Thursday and Friday, along with M. Arsenault,
myself, M. Dumas and others, the contam nated oil case

bef ore Judge Fallon who has the Vioxx case. We tried it

in class certification within 90 days of the first-filed
suit. We did 37 depositions by the comm ttee of
| awyers. And this trial, he is getting ready to issue a
decision on it. So, it can be speed -- | hate to see --
| ama trial |awyer. | have been a trial |awyer.

Counsel just mentioned three cases, Sul zer
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Ort hopedi cs. | filed for the MDL and was on the
plaintiffs' commttee. Serzone, | filed for the MDL and
was on the plaintiffs' committee. Both of those were
resol ved. Pedicle Screw, |I filed for that, and was not
on the plaintiffs' commttee but had the nost cases.

And then the Court asked me and gave ne one of the third
hi ghest, because | had so many people working on the
case. This case is a sinple case. It is not conpl ex.

Lawyers can make it conpl ex.

| sit down, and in the paper this norning and

wat ched Medtronic, which is very simlar to this case.

On the Wall Street -- |I'msorry, on the front
t he Busi ness Section, all about the case, all
docunents, all about the whistle blowers, all

And | awyers |like me are going to get asked by

page of

about t

he

about it.

clients

from around the country, where | have cases all over

t he

pl ace, and | have asked M. Zimmerman to file ny cases

directly here, because | believe this is the place we
ought to be.

Now, | don't mnd -- ny wife is a State
Judge. | don't mnd cases in State Courts. And that
fine. But, | ought to do m ne when they are not

coordi nated, because they get screwed up. An

d if you

want to | ook at disasters, you | ook at the Baycol

Litigation and what happened in State Court,

and t hen

i's
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what happened. You | ook at Wel ding Rods, what happened

in State Courts, and then | ook at what happened in
Federal Courts.

So, | am here to beg you for the benefit of
these clients that | represent -- and who will they be
| ooking to but me? They don't |look to the courts. They
| ook to ne. You said you wanted trial |awyers? W' ve
got the good trial lawyers in this courtroom

And on that side, | know Shook, Hardy &
Bacon. I mean, we've settled many, many cases with
them. We tried a year's long case in Louisiana with
that firmin Tobacco, the only case that has got a
Medi cal Cessation Programin the country. But, we need
trial dates.

And if we don't have trial dates, what is
going to happen is our clients are going to fire us.
They are going to go to places where they can get
resolution rather than wait three years or four years
and all of this gobbl edygook. You know, master
conplaints is fine. Lawyers working on docunments for
four years -- look, | have got Ms. Gant, | hired away
froma defense firm She and eight of my | awyers have
been working full time every day since well before the

MDL on Vioxx, every day, all day |ong.

Judge Fallon is trying to nove cases forward,
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a few state courts are trying. But, what have we tried
so far? Three cases. That isn't getting anybody
anywhere. We need multiple plaintiffs. And we can't
have plaintiffs where the defendants are going to pop
them of f one at a time and then all of a sudden you
don't have a dispositive set of plaintiffs where you can

determ ne what is the val ue.

Look, if | have a case that is not worth
anything, | want to find out quick it is not worth
anyt hi ng. And | will tell every other client | have in

a simlar category: W can't win your case. W tried.
We had good experts and we tried.

So, all | am asking this Court to do is move
expedi tiously, because, | mean, | have been called 10
times in the last two weeks: G ve me your cases and
give me 25 percent and | will settle them

Now, | don't I|ike that. | have been hired
and | have been referred cases from all over this
country. | want to determ ne either through ny
representatives or through the Court with all of its
powers -- | mean, the two of you just in State Court
tell me you have got 28, 30 years of experience. That
is almost as old as | am But, | am begging you to get
this thing moving, and noving quick. Otherwi se, we are

goi ng to have another MDL case.
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And if you |l ook at the three cases he talked

about, Pedicle Screw, there are still cases in the

Federal Court in California. | have had two Feder al
Judges retire. Judge Bechtel who was on the MDL Panel
retired and gave it to another judge who retired. Now,
it is still not settled. That is the black hole ML'Ss.
Serzone, we got it settled. The only problem that we
haven't distributed all of the nopbney is, | have nost of
the clients in that case. And a |lot of them are

di spl aced and we are trying to |locate them And that
Judge in West Virginia did a wonderful job and quick.

Sul zer Orthopedics, Judge O Mall ey took that

case by the horns. They tried one or two cases in
Texas. We resolved the case nationwide. And it didn't
t ake very | ong. And it wasn't this giant amount of
wor K.

You know, we spent tinme in Vienna taking
depositions because we agreed and we did it
expedi tiously. But, that is what is needed now in court
is speed, is speed for both. This client wants to sel
its conpany to sonebody el se. How on earth are they
going to know what you are buying, if you are buying $50
billion worth of liability or $500, 000 worth of
l[iability? They want to know that answer. It is not

the | awyers. The stockhol ders want to know t hat. Qur
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clients want to know, what is the answer to this
Am | entitled to anything or am|l not? |If you Ki
fam|ly member, should | get conpensated or should

The quicker you give me that answer, the quicker

everybody is at a peace of mnd and it kind of pu
resolution to it. That is all | ask the Court.
You ask for trial |lawyers -- | can gi

my cases right now. Do you want the fact sheets?
are filled out. They are ready to go. If you te
my four or five cases | have had M. Zimerman to
out and file here for me, I"'mready to try those
weeks, three weeks, five weeks, six weeks, whatev
Court has given ne the time to do.

Thank you, Your Honor. | am sorry |
much.

THE HONORABLE JUDGE FRANK: Al'l right
you.

MR. PRATT: M. Becnel wants to know

his cases are worth anything so he can tell his c

They are not worth much, M. Becnel, but that is
opi ni on. But, M. Becnel, we have known Dan for
time. He is an experienced |awyer, |ots of opini
good | awyer.

And | hear people say, we want to get

set for trial quickly. | hear people tal k about,

case?

I nmy

| not ?

ts

ve you
They

[T me
fill

in two

er this

talk too

. Thank

whet her
| i ents.
just ny
a |long

ons,

cases

let's
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set up an ADR process so we can find out kind of what

t hese cases are worth. Bot h | audabl e objectives, but |
suggest that the overriding objective that ought to
gui de what we do in this MDL is fairness, fairness to
all parties.

Fairness so that we have an opportunity to
conduct the discovery that we need, us from them them
from us. Part of the problem that we had with this
so-call ed delay and not being expeditious isn't from our
end.

If they were to say, just give us a few nore
documents in these categories and we are going to

decl are ourselves finished fromthe document production

standpoint, things can nmove a | ot quicker. The del ay,
if you will, if you use that word, is that we are having
to go through mllions of pages of documents to find out

what they want, things they have asked for. That is
where the delay is built in.

Now, in terms of whether there ought to be a
trial setting, | suggest there ought to be sone
fairness. You know, the MDL is |ike an upside-down
triangle. These cases come in and they wi nnow down
t hrough the pretrial process, which is what the ML
process is intended to do, it is sent here for pretrial

pur poses.
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You go through issues |like class
certification, that may narrow things down. You go
t hrough dispositive motions. You get to the point where
you realize, this is what we are really dealing with.

What | am suggesting is two things. One, it
is too early to set a trial date | think. It is too
early. W don't know how much discovery they want.

They have not stopped asking us for discovery. So, we
don't know how | ong that process is going to take.

We are probably | ooking maybe through this
docunment process over the next several nmonths. And then
to move through dispositive nmotions, do the kinds of
t hings that courts need to do in an MDL, we are | ooking
probably | ooking into the summer of '07 before we can
reasonably be ready for trial, would be nmy suggestion.

And that is a little uncertain, because it
still depends on how much di scovery they want. You
know, they served a 30(b)(6) notice on us, Your Honors,
one 30(b)(6) notice that asked for information on 30
different communications that the conpany made covering
five different product |ines.

And for each one of those communications,
they wanted a witness to address 19 specific topics,
engi neering issues, cost issues, medical issues, a whole

ganmut . So, in that one 30(b)(6) deposition notice, they




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

54

are asking us to produce people to address 700 topics.
That is one.

Now, they really want that. And with all of
t he documents in connection with it, that is going to
del ay things, because we have got to find the w tnesses,
we have to produce them  So, what | urge in ternms of
trials, let's not do anything right now.

Let's find out how long this discovery
process is going to take over the next month or two. I n
terms of bellwether cases, | urge the Court to tell the
Plaintiffs to give you a precise statement of what they
are trying accomplish from a bell wether case standpoint.

They stand up here and say: W don't know
whet her we can file a master conmpl aint; we don't know
what cl ass issues we want to urge. If that is their
position, then how can they identify some kind of a

bel | wet her case to deal with any issue? |[If they want to

do it, if their position is they want a bell wether case
for case eval uation purposes, | think we need to address
t hat on the Defense side. "' m not sure that is

necessary for that purpose. If they say we want to have

a bell wet her case because we want to extrapol ate the
results of that to other cases, | think that is perilous
froma constitutional standpoint, unless there is a

class certified.
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So, what | urge you to do with respect to
bel | wet her and with respect to trial settings, that you
tell the Plaintiffs, give a short proposal on when you
think you want a trial, what you think you need to
acconmplish between now and the date you proposed, why
you want bell wet her cases, what would you pick, and what
woul d you do with the results of a bellwether trial.

Set them up quickly to do that. We wil
respond qui ckly. And we will say, if this is what they
want to do, this may work, this may not work. This date
is better than that date and this is why. I think it
woul d allow -- we have not had that briefing, yet.

And | think it would allow us to get a better
measure of what other MDL's have done, why they have
done it, and some of the constraints that courts I|ike
the Fifth Circuit had put on the judge's ability to hold
bel | wether trials. | think that needs to be briefed out
alittle bit. And | urge the Court in that regard to at
| east give us an opportunity to be heard on that.

| frankly don't know exactly what the
Plaintiffs want. And they talk bell wether. | don't
know what they mean by it. And it would help ne to see
it in witing what they mean so we could then better
deal with that issue, Your Honor.

THE HONORABLE JUDGE FRANK: All right. Yes?
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MR. HOUGE: Could | be heard on one comment,
on the trial date?

THE HONORABLE JUDGE FRANK: Al'l right.

MR. HOUGE: | am here with nmy client, Don
Wi ght . My name is Benjam n Houge. | am here with ny
client Don Wi ght. He has had 17 hearts attacks.

THE HONORABLE JUDGE FRANK: Coul d you repeat
your name, sSir?

MR. HOUGE: Benjam n Houge, H-o0-u-g-e. | am
here with my client Don Wi ght. He has had 17 heart
attacks. My research shows that under the |law of this
state and under the |law, at |east, from Arizona, if he
di es, his cause of action dies with him

| agree with the counsel over there from West
Virginia --

THE HONORABLE MAGI STRATE JUDGE BOYLAN:
Loui si ana.

MR. HOUGE: Loui siana, |'m sorry.

MR. BECNEL: Loui siana. The only country
| awyer in the bunch.

MR. HOUGE: Anyway, so, on behalf of the
many, many injured people, we have a cause of action.
One of our causes of action is on behalf of -- fraud
agai nst senior citizens and handi capped people. On

behal f of all of these people, many of whom are going to
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die, many of whom s cause of action will die with them
We ask that you set a very rapid discovery schedul e and
an early trial date.

It is not that complicated an issue, at | east
what they did with nmy client. He was inplanted on April
29th. They knew on April 16th it was a defective
product. They deliberately let himbe inmplanted with a
defective product, so it is a very sinple case. So,
think some of these cases could be set very rapidly.
Thank you.

THE HONORABLE JUDGE FRANK: | agree with you.
M. Zi mmer man?

MR. ZI MVERMAN: Your Honor, | don't think a
debate over the question of where we are going could be
any better joined than what you have heard.

MR. PRI CE: Louder, M. Zi mmer man.

MR. Z| MVERMAN: I don't think the debate
could be better joined than what you have just heard.

We have got a popul ation of people, here, that are at
great risk.

We have a conpany that is wanting to nake
somet hing very conmplicated in defense of their claim
And we are trusted with the responsibility to make this
work out. And the only way we are going to do it, Your

Honor, is to sit down around the table and figure out
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modalities to get us to the end. Because if we use
traditional notions of MDL in history, and if we use
traditional notions of all of the discovery and an
inverted pyramd, we will have done a disgrace not only
to our clients, but to the system of justice. And we
can do better. And we nust.

And | am here to tell this Court and to tell
Tim Pratt and the Defense Counsel and to tell Guidant's
Board of Directors, it is our job to step forward and
get this thing cooking. Because as of the nmoment, we
are just debating around the fringes. And I think it is

time we got to the nub. And | think bellwether trials

will help. Summary jury trials will help. Focused
di scovery will help. Plaintiff fact sheets will help.
But, telling us we have got a mllion documents and all

of the 700 parameters of questionings that m ght occur
in a deposition will not help.

The Court's focus, the Court's time,
Counsel's comm tment on both sides will help. And we
can get this done. And we will make our own report card
at the end of the day. Because as nore people conme
forward with the conplaints we just heard from Counsel
from Ari zona, we will have our agenda very much
qui ckened, as we see the death certificates cone in, one

after anot her.
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The next question on our agenda was
bel |l wet her trials. | think we have now di scussed it.
We are prepared to propose bell wether trials. We t hi nk
the summer of '07 is irresponsible for the thought of a
bel |l wether trial. W think it should be quicker. I
think we can take this up in conference with Your Honor
and we can agree on an appropriate date and appropriate
time once the thinking is all gelled around this
concept . But, clearly, something has to happen to make
us focus on outcome, as opposed to process.

The next item on the agenda, Your Honor, is
inventory and discuss the status of any remand notions
and Rule 12 Moti ons. | think that has all been
subm tted. | don't know if there is anything further
t hat needs to be added.

THE HONORABLE JUDGE FRANK: Maybe you can
come up here together. | think on the remand issue,
there are some of you who had called ny chanbers. One
of the questions we had, legitimately, that comes up in
our district and other districts, procedurally, is do we
deem t hem under the rules dispositive, or
nondi spositive. And you will get two different answers,
obvi ously, across the country, at least two. A third
answer is they are kind of a hybrid. W have treated

them as -- apart fromthis case, nmost of us, not all of
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us, as dispositive. They are really kind of a hybrid.
And so, typically, we kind of custom ze a briefing
schedul e and set a hearing date. And probably the
sooner that happens -- because the ones | have seen thus
far seemall to have at | east one issue in conmon, SO --

MR. ZI MVMERMAN: We are tal king about remands
back to State Court?

MR. PRATT: We are not talking about exited
remands, where people say --

THE HONORABLE JUDGE FRANK: No, no, no.

MR. PRATT: You are tal king about remands,
t hat we wor ked cases and goi ng back --

THE HONORABLE JUDGE FRANK: Ri ght .

MR. PRATT: However you want to handl e that.

There aren't many cases |i ke that. In fact, M.
Zimmerman's office will sometimes file one, whether
they're going to pursue it or not. But, M. Burton

hasn't filed one --

THE HONORABLE JUDGE FRANK: Ri ght, and |

t hi nk, probably -- what is the view of both of you if we
provide a date, with or w thout agreenment, just a
briefing schedule that will | ook much |ike a dispositive

motion briefing schedule? Because | am ready to proceed
with those.

MR. ZI MVMERMAN: The way | think it should
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proceed, Your Honor, is it should be heard on the
merits, on the individual facts. Counsel should be able
to come in either directly or through tel ephone.

THE HONORABLE JUDGE FRANK: Directly.

MR. ZI MVERMAN: Directly, and argue their
cause and the Court issue its appropriate order. These
are very fact specific, who is joined, what is a
fraudul ent joinder, and was the renoval appropriate.
This shouldn't interfere with our process.

THE HONORABLE JUDGE FRANK: But, in every one
| have seen so far, there is one clear cut
jurisdictional issue, one what | will call the federal
office or federal agency, you know, | think it is 42A.

MR. ZI MVERMAN: Sur e.

THE HONORABLE JUDGE FRANK: But, every one
that | have | ooked at, | have only | ooked at a small
handful, they all have -- that actually is the issue
t hat has been rai sed.

MR. PRATT: | think there are a couple of
them that fit into that category. | think there may be
some others moving your way that involve sone diversity
fraudul ent joinder issues, but --

THE HONORABLE JUDGE FRANK: Someone is trying
to get in here.

MR. BURTON: Yes, Your Honor, Mark Burton.
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THE HONORABLE JUDGE FRANK: Yes. Your papers
are the ones | received this week.

MR. BURTON: That is correct. Yeah, | would
just like to point out to the Court that this should be
a matter that could be resolved very quickly, because
there has already been a defibrillator decision against
Gui dant on the federal officer issue. So, it is not
i ke they don't have briefs ready to go in opposition or
anything |like that.

| don't see why there is any reason why by
t he next case managenent conference, hopefully the third
Tuesday of February, we wouldn't be able to have --

THE HONORABLE JUDGE FRANK: Oral argunent ?

MR. BURTON: Yes.

MR. PRATT: It is not quite that sinple, Your
Honor. We don't have briefs specific to the Eighth
Circuit. And if there is a particular case in the

Ei ghth Circuit that deals with federal officer

renoval -- and | don't know this other Guidant case that
M. Burton is talking about, | just got his papers.
But, | don't accept the idea that we have got briefs

ready to go on that and it is already briefed.
So, | would still urge the Court to require
M. Burton if he has done his subm ssion, and that is

all he is going to do, give us time to respond and set
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it according to the due course of your normal schedul e

for hearing these kinds of dispositive motions, Your

Honor .

MR. BURTON: "' m not sure what your nor nmal

course is, Your Honor, for those type of notions.

THE HONORABLE JUDGE FRANK: The

normal -- and

that is why we had gotten a call from M. Price earlier

in the week, which is incidentally a call, speaking for

mysel f, or both, that we get in our District. So, if we

get it, others nmust get it, apart fromthe MDL st atus

as, well, if you deem these dispositive or

nondi spositive under you rule, because the case law is

m xed across the country. It only affects one thing,

the timng of the briefing and setting of the hearing.

And the way to resolve this is my cal endar

clerk, Lowell Lindquist, what we will do is we wl

catal og or | ook at yours and others, and he will, this

week, get on the phone to you and set up a hearing date.

Now, whet her the hearing date on some of these or all of

t hese can be coordinated with February, | nmean, to me,

depending on the issue in the case, that is
And if the parties can't agree on a hearing

briefing schedule, | can make the call. W

realistic.
date or a

don't have

to all retreat back in here. | can make a call on that.

The other reason we get the cal

is because
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when some of these Magi strate Judges hear them and in
some Districts they are consi dered nondi spositive. So,
this affects agreement on, | think, the briefing
schedul e. Ei ther way, there is not going to be nuch of
a del ay. | say that based upon the one or two or three
| | ooked at.

M. Pratt has raised a couple of other issues
that -- | didn't see those issues in your --

MR. BURTON: | think those aren't with
t he Court yet. He m ght be tal king about some ot her
ones, but --

MR. PRATT: | think they are on their way,
Your Honor. "' m not saying you have to defer on this,
am just saying there may be sonme --

THE HONORABLE JUDGE FRANK: It is obvious we
can probably all agree to one thing, those of you up
front, those of you in the room you know, getting to
the remand motions, | mean, it mnimzes disruption on
your end and on ours and on the other parties, so we can
set those. And | said directly, not by telephone; but,
we have, essentially, apart fromthe MDL status of these
cases, in our District we have oral argument on
essentially all of these motions.

In some cases if the parties agree to submt

it on the briefs, I am not saying | won't agree with
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t hat . But, we just automatically have oral argument on
pretty much everything in our District. W all do.
But, Lowell will call you. And if you don't hear from

us within a couple of days, then call nmy chanbers. And

until that happens, if it doesn't become manageabl e,

t hen before the week is out you will have a hearing
date. \Whether | hear the oral argument or it is
submtted on the papers, | will |leave that up to
counsel . Because | will give you access to me if you
want me to hear it. Al right?

MR. BURTON: All right, thank you, Your

Honor .
THE HONORABLE JUDGE FRANK: Same question?
MS. PEARSON: Yes. Your Honor, nmy name is
Gal e Pearson. | have a | oud voice. Hopefully you can
hear ne. | am one of the |local counsel in the case,

Machal owski, which is an Eighth Circuit case that has

been filed in M nnesota against a M nnesota Defendant
and renmpoved based on Federal Officer. Our brief is ju
about ready to be filed in this Court. W have got a
hearing date for our Federal Officer renoval argument
March 17t h. Qur original date was scheduled in
February, and our attorneys are not avail able on that
original date to argue.

Our attorneys do want to argue this case.

st

on

It
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is an Eighth Circuit case. W understand the WAtson
decision, and we think it is very inportant that we have
the ability to argue on behalf of our M nnesota state
filed case in this courtroom under Eighth Circuit |aw
with the best attorneys avail able that we can produce
forward to you. So, | just would like to know when you
are setting the day, if you would just keep in m nd that
we woul d be allowed to have our attorneys argue this
case.

THE HONORABLE JUDGE FRANK: Al'l right. We
will.

MS. PEARSON: Thank you so much.
appreciate it.

MR. ZI MVMERMAN: The next item, Your Honor is
Plaintiffs --

MR. PRATT: Let nme make one point. As part
of the agenda item not just remand notions, but Rule 12
motions, there really have been no Rule 12 notions on
any of the, you know, personal injury cases that we
have. We have actually held off from that, from our
st andpoi nt .

There is the Ivens case, a third-party payor

case where there has been a 12(b)(6) motion fil ed. I
think that from our standpoint, we are not going to push

that to an early resolution right now. So, there is a
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Rule 12 motion pending in the Ivens case. And we may

file something else on that, but | don't think it is
something that is going to require any urgent attention
from you.

THE HONORABLE JUDGE FRANK: A question, not
to get too far afield here, so we can nove al ong, there
are a couple of these third-party payor cases, and there
is also, |I think, a motion for -- under our Rel ated Case
Doctrine the cases have cone to nme, and then there is a
separate issue of, well, do we make them part of the MDL
-- and dependi ng on what that phrase nmeans by make them
a part of, you know, | Kkind of envisioned on some of

t hese cases that maybe there is going to be sonme

agreement. And if not, a court decision.
Well, they can't go too far until the case
mat ures or noves al ong, because they're -- | assune they

are sitting back, and not to oversimplify this, they are
sayi ng: Well, if they are going to get paid, we want to
be paid. In other words, we are self-insured, and we
have paid. At least from M. Price's conmment your
office has one of those.

And | am assum ng that we can, probably with
or wi thout a Court decision, we can get procedurally
somet hi ng worked out, because they are not going to --

the | ack of coordination there is of much | ess concern
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to me than the state actions, so --

MR. PRATT: | think they bel ong here. I
don't think anyone said otherwi se, but | think it is a
matter of just working through it.

MR. PRI CE: Your Honor, as | understand it,
there are, | think, three presently pending. lvens is
one which is assigned to you, which is in the MDL. City

of Bethlehem that is the second one. It is assigned to

you. | don't know whether it has been actually
transferred to the MDL.

THE HONORABLE JUDGE FRANK: It has not,
don't think.

MR. PRICE: And the third one is the UFCW
1776, and that one has been sent to Judge Rosenbaum

THE HONORABLE JUDGE FRANK: But, | think we
are in the process of -- we signed an order yesterday to
nmove that over.

MR. PRICE: Okay. W sent a letter, so |

assumed - -

THE HONORABLE JUDGE FRANK: That is in
process.

MR. PRI CE: Thank you, Your Honor.

MR. ZI MMERMAN: Just a brief comment on the
third-party payors of medical reimbursement. They are

clearly a part of this MDL. The lvens case iS our case.
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It was part of the original transfer order. It is here.

The Medicare reimbursement is just another
twi st on that. It is all part of this reimbursing
payors for the devices that are allegedly defective. | t
goes along with personal injury, but it is a different
kind of injury. It is an injury of economc --

THE HONORABLE JUDGE FRANK: | think everyone
is in agreenment, they all belong right where we are.

MR. Z| MVMERMAN: Ri ght, so, we are al
tracking on that.

THE HONORABLE JUDGE FRANK: Al'l right.

MR. ZI MVERMAN: The next important item on
t he agenda, Your Honor, or the next item on the agenda
which is inmportant is that Plaintiffs state |iaison
counsel . Normal |y, what we do in this context, Your
Honor, is we have appointed state |iaison counsel who
are to interface with State Court |awyers around the
country to make sure we are sharing and cooperating and
coordi nating whatever it is we have to do.

Obvi ously, that is has taken an unusual twi st
in light of the All Wits Motion that was filed | ast
week and then came down on Friday. | don't know if the
actual -- if Don Barrios is here or state l|liaison
counsel is here. But, before | call on themfromthe

Plaintiffs' side, it is important to note that we all
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know what is happening in Texas is driving everyone's
attention in this courtroom because they have an early
trial date and there was an All Wits Mdition filed. W
di scussed this at some |length in chanbers.

The Court will make whatever comment the
Court wants to make about it, but we are very cogni zant
of it. W are trying to coordinate and cooperate with
t hose parties as best we can. We think it is another
reason why early trial dates in this MDL are inportant,
because we have an early trial date in Texas. The other
activities in other courts, State Courts, do not seemto
be as active. They could become very active. And we
believe it is our responsibility as the Plaintiffs’
Steering Commttee and the Lead Counsel Commttee to
coordi nate these so we know what is going on. W can
report to the Court what is going on. Everyone can have
a heads-up and we are not, basically, competing with
ourselves as we go down the path in both State and
Federal litigation. That is the reason we have a
Plaintiffs' State Liaison Counsel, and that is the
reason it becomes an inportant item on this Court's
agenda, so we can all be aware of what is going on and
nobody can get blind sighted by what is going on.

Having said that, Gale, do you want to -- you

had somet hing you wanted to say?
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MS. PEARSON: Well, | just -- our office was
wor ki ng on the brief Al Wits staff. And ny
understanding is that fol ks are standi ng down on that
issue. So, | was just curious if it was brought up
today, | just wanted to make sure that | had all of the
information that was avail able that you fol ks were
di scussi ng.

THE HONORABLE JUDGE FRANK: Have you chatted
-- and if you consider this an unfair question, we will

| eave it right there. Have you chatted with M.

Hilliard?

MS. PEARSON: Thi s nmorning, yet?

THE HONORABLE JUDGE FRANK: No, | mean, at
all .

MS. PEARSON: At what point in time? Yes, |
have chatted with M. Hilliard over the past probably 7

or 8 days. We have tal ked about lots of things.

My understanding, at |ast discussion |I had

with M. Hilliard, is that the folks were standi ng down
at this point. Otherwi se, we have our brief ready to
file. And if it is going to be geared up, | can walk to

my office across the street, pick up the brief and bring
it back over here, so --
THE HONORABLE JUDGE FRANK: | actually was --

| assumed we weren't proceeding with that. | actually
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asked that for another reason.

MS. PEARSON: Oh, okay, do I have to answer
in open court?

THE HONORABLE JUDGE FRANK: No, you don't.

MS. PEARSON: All right.

THE HONORABLE JUDGE FRANK: Il will say
somet hing that | said back there. And that is that the
only thing I'"mcertain of is nobody's interests will be
served if we can't coordinate discovery and trial dates.

So, for exanple, | will be reaching out, but
| am just concerned because there is a |level of
di sruption. And | can't determ ne whose interests are
bei ng served when this trial date was moved up 8 or 9
mont hs, which is rare to see in any state in the United
States of Anmerica, even if it was one case, a
stand- al one case and there were no MDL inplications. |
am curious, | am hoping there are sonme rel ationships
being fostered here so we can do our best to represent
the interests of justice which, in your case, means, of
course, your clients. In my case, a fair shake for
everyone. The Defendants, for their client. But, | was
just curious about that because | would assune that
there will be a number of Plaintiffs' counsel that wil
be urging M. Hilliard to take a new | ook at that tri al

date, because | don't think it is the Defendant's
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wanting it -- and | don't know. Il will ask Judge
Hunter, mnmyself. But, that is all. And if you don't
really know, then | am not trying to create an issue
where there isn't one.

MS. PEARSON: Actually, | have an answer for
you, Your Honor.

THE HONORABLE JUDGE FRANK: Al'l right, maybe
you should cone up.

MS. PEARSON: Again, |'m Gale Pearson,
representing Plaintiffs in this state, as well as
Plaintiffs across this country.

In the state of M nnesota, if an individual
dies, not as a result of their defective product, their
cause of action goes away. We don't have a survivalship
statute in our state. So, in the sense that | represent
M nnesota residents who want their cause of action to
remain alive in this litigation, we need to nove
qui ckly.

And right now, | see an avenue of that
happeni ng because we have got a short trial date going
on in Texas.

THE HONORABLE JUDGE FRANK: But, there is no
injury alleged down there in either case.

MS. PEARSON: | think the Plaintiffs'

attorney would disagree with that.
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THE HONORABLE JUDGE FRANK: I n other wo

there is physical injury alleged down in -- |

rds,

wasn't

aware of that. | thought -- and we don't need get

it.

MS. PEARSON: Ri ght, | think that

that the Plaintiffs and Defendants disagree on,

is an

into

i ssue

whet her

or not replacing a defective device in a person is an

injury.

THE HONORABLE JUDGE FRANK: And we won't

spend a lot of time on it here, but maybe just
very briefly, is it your understanding -- ny

understanding was, in fact | did ask the quest

very

i on.

there somet hing that would help me ook at the big

I's

pi cture? \What precipitated that case being moved up,

t he word has been used, sua sponte. No motion was

filed. There may be good reason, | just have no clue

what they are.
MS. PEARSON: | think perhaps the

to answer that would be M. Hilliard. And he

best

and |

person

have

not tal ked about that. And perhaps he and the Judge.

My interests, though, are in line with making

sure that my M nnesota clients have their cause of

action that remains alive. And in State Court
spoken with Magi strate Boylan on this issue.

di scovery rules are nore |liberal than Federal

Our

Court

have
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rul es.

And | think the residents of M nnesota have a
right to that nore |iberal discovery. And so, on those
i ssues, while | understand pragmatically why
coordination is inmportant, | think the residents of
M nnesota have a right to quick and speedy trials that
m ght not be consistent with a |arge, drawn-out ML
process.

So, | would say that this is the reason | am
in the State Court canp, because | want it ruled on
qui ckly. Because | know ny clients' cause of action
will be elimnated if they die for reasons, any other
than the defective product. Thank you. And | will step
down.

THE HONORABLE JUDGE FRANK: | think I
i nterrupted you.

MR. ZI MMERMAN: Therein lies the dilema. W
have di scussed it at some |length. W know that even
M nnesota residents who are | ooking to justice seemto
be tilting thenselves towards Texas because they feel
that it is going to be happening quicker because of this
gqui ckened date. And what we have to do here is adjust
our strategies based upon that reality to make sure --

THE HONORABLE JUDGE FRANK: | won't concede

t hat .
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MR. Z| MVERMAN: Well, that is nmy point of
Vi ew.

THE HONORABLE JUDGE FRANK: | won't concede
that | should nmove a trial date from October to

February, have discovery in on a Sunday night, and have
the trial in on Monday norning and try to obligate. I
won't concede that.

| will concede that we will reach out and we
will go the extra mle to coordinate this to work
t oget her, because | do not believe the interests of
justice are being served -- you are all entitled to your
views, but the answer is somewhere other than out on the
fringe on either side.

And there are sonme Plaintiffs who wil
legitimately believe that an MDL case is the fringe
because they get swall owed up. And there are others
t hat believe in the rocket dockets that say, one size
fits everything. W are going to try the case tonorrow
mor ni ng. | think both are in error. And the answer
there lies in individualizing the concerns of the folKks.
And | don't think that is pie-in-the-sky chat.

Judge Boylan and |I -- we went over this at
some |length in chambers, so | am actually a bit nore
confident than maybe some of you in the roomthat we

will somehow resolve this. And we will do our part, and
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| would like to think not just because we were State
Judges for so long, but | don't claimany respective

privilege over a State Court Judge, so that is one

reason why | think we will try to get this worked out.
And | could stand corrected. We will see how we are
chatting about this a month out. W will see.

MR. ZI MMERMAN: And certainly we chatted
about that in conference and we understand, and we think
t hat some kind of a program that we can all find hel pful
to getting to the end --

THE HONORABLE JUDGE FRANK: Don't get ne
wrong, if | was a plaintiff and | had nmy eighteenth
heart attack, and | saw sonet hi ng happen in Texas,
Loui si ana or wherever it was, |'d perk right up, too.
don't have any quarrel with that.

MR. ZI MMERMAN: Thank you. The next issue,

Your Honor, | think is the use of telephonic
conferences, that's number 10 on the agenda. | have
received only two calls. | don't know if the Court has

received others from counsel around the country who
woul d Iike to have the ability to participate by
conference call be made available into these
conferences.

| have communicated with them and said,

basically, everything is available on the website. And
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you can have access, as well, to the transcripts. But,
that we would take it up with the Court if it would be
appropriate to have this broadcast through a

tel econference to lawyers in their offices wherever they

m ght be.

THE HONORABLE JUDGE FRANK: What is your
Vi ew?

MR. ZI MVERMAN: My view, Your Honor, is it
doesn't work particularly well. | think in an emergency

situation where somebody has to be heard and they can't
get here, a snowstorm or travel, or famly, whatever,
certainly it could be used. But, to broadcast a status
conference over a telephone line, wherever it m ght
fall, and to whoever it m ght go, to ne seens
I nappropri ate.

| would remain open m nded about it, but that
is my personal view at this point.

MR. PRATT: My view, Your Honor, is if it is
a question of these types of hearings, whether that is
what we are talking about whether we can have someone
partici pate by telephone, | really don't care.
Sonmetines it beconmes a |ogistical nightmare. Il think it
is up to you as to whether it would be done efficiently
and sonmeone could be a part of it. | don't care.

THE HONORABLE MAGI STRATE JUDGE BOYLAN:
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Di scovery status in State Court cases?

MR. PRATT: \here things stand there, we are
produci ng docunents right along, Your Honor. There has
been one deposition taken in the Texas State Court case,
that of Brent McCoy. We cross noticed a 30(b)(6)
deposition that was taken by the MDL Plaintiffs Steering
Commttee into that case, so that is another deposition.
There are depositions scheduled for the week of February
6th of Joe Smth, the Chief Medical Officer at Guidant
CPl; a Bob Morrisette, who is involved in the
Reliability Department; and a gentleman named Paul
Stone, who is an engineer at Guidant. They have al so
asked for a Supplemental Deposition of M. MCoy. And
the Court has allowed that to happen. So, those are the
only depositions that are scheduled to be taken in the
Texas State Court cases of conmpany people.

THE HONORABLE JUDGE FRANK: | don't want to
repl ow old ground; but, one question, in your briefing,
did | understand it after M. MCoy's Deposition was
done and before a week had expired there was a notice
for additional depositions to be taken? Did |
understand that right?

MR. PRATT: Yes. Here is exactly what
happened with respect to that. The Texas Rules, like

most rules say that if you serve a duces tecum the
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party has 30 days to produce the documents. They
noticed his deposition to be taken 30 days, exactly,
after the notice was sent.

We said to M. Hilliard, well, you are tak
t he deposition on the very day that we are going to
produce the documents. Why don't you think about doing
it later so you can review then? He wanted to take the
deposition of M. MCoy on that day.

So, the nmorning of the deposition, we
produced to hima stack of documents that represented
some portion of M. MCoy's physical file, a stack of
about five inches or so.

He had a coll eague go through them He
pul |l ed out some things and asked M. M Coy questions
about them Wthin a matter of days after that, there
was a nmotion to retake the Deposition of M. MCoy
because they had only received the docunents on the day
of his deposition.

| explained to the Trial Judge that, yes, b
that is the way it was set up and that is what M.
Hilliard wanted to do. And in the course of that, very
briefly, the Court said | am going to allow himto
retake the deposition.

THE HONORABLE JUDGE FRANK: Al'l right.

VMR. Z| MVERMAN: The next item, Your Honor,

ng

ut

i's
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number 12, the stipulated Protective Order. | believe
t hat has been submtted.

MR. LESSER: Yes. Your Honor, should | take
the next few itens?

MR. Z| MVERMAN: Yes.

THE HONORABLE JUDGE FRANK: There was at the
| ast conference an objection to part of the order, and I
think we ironed that out, if | recall. So --

MR. LESSER: | believe so. At |least for the
moment, Your Honor has entered a protective order that

13
14
15
16
17
18
19
20
21
22
23
24

25

grew out of Indiana, originally. There may be issues
down the road. When Plaintiffs have questions, we have
been addressing them

Just to keep going down the agenda, on the
tinmeline completion of Plaintiffs' fact sheet,
obvi ously, as you have heard, Guidant's Counsel wi shes
t hat they be conmpleted. Your Honor did enter the
Plaintiffs' fact sheet after both sides submtted their
versions. And we agree, we actually do need a tinme

frame to be able to tel

t hey should be returned.

And we have suggested 45 days,

Plaintiffs'

counsel

as to when

which is in

all practicality, all one can really expect from
basically filling out a 20-page, very conplete, at
Gui dant's insistence, a fact sheet to send out to
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Plaintiffs' counsel all around the country. | think
that is a reasonable time frame. | don't know, if that
was a specific proposal --

THE HONORABLE JUDGE FRANK: Counsel from

Loui si ana said he would have themin to us by 5:00 this

afternoon.

MR. BECNEL: | have got themin my office
ri ght now. | require it before | take the case.

THE HONORABLE JUDGE FRANK: What about the
Def ense?

MR. PRATT: Your Honor, | don't think they

need 45 days.

They have actually had the Plaintiffs'

fact sheet in hand since you sent out

version back a few weeks ago. | just
have them produce them as quickly and as
possi ble, and to produce the docunents

at the sane tinme.

t he approved

urge the Court to

reasonably as

requested therein

MR. LESSER: The time frame has to be, with
respect to all cases, not only the previously filed, but
on a going forward basis. | can certainly commt that

we can ask all Plaintiffs' counsel to turn themin as
qui ckly as they can, and practically, for the same
reasons, indeed, that | think Guidant counsel w shes,

the Plaintiffs Steering Commttee wi shes to see these,

t 00.
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THE HONORABLE MAGI STRATE JUDGE BOYLAN: Can
you live with 30 days?

MR. LESSER: Excuse me?

THE HONORABLE MAGI STRATE JUDGE BOYLAN: Can
you live with 30 days?

MR. LESSER: Yes.

THE HONORABLE JUDGE FRANK: And we wil |l
address the contingency of --

MR. LESSER: Okay.

MR. ZI MMERMAN: We just want to make sure,
Your Honor, that that is 30 days from transfer, so
peopl e know that there is a date --

THE HONORABLE JUDGE FRANK: Sure, we will
cover both.

THE HONORABLE MAGI STRATE JUDGE BOYLAN: Tel
us about the preservation order.

MR. LESSER: The preservation order for

pacemakers, we received it a week or ten days ago from

guy Guidant's counsel. W have to discuss it with
experts, ourselves, then we will neet and confer with
Gui dant's counsel . | suspect we will probably see

conmpeting versions, just as we did, otherwi se. But, we
are trying to move that as quickly as we can.
THE HONORABLE MAGI STRATE JUDGE BOYLAN: I's

there going to be destructive testing? | presume there
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is going to be destructive testing on the Defendant's
device?

MS. MOELLER: Yes, Your Honor.

THE HONORABLE MAGI STRATE JUDGE BOYLAN: I's
there going to be any objection if you give them notice
of the fact that you are going to have sone destructive
testing?

MS. MOELLER: Your Honor, we provided to them
t he protocol that has been going forward for the
pacemaker -- pardon ne.

We provided to them the protocol that the
conmpany has been operating with the input fromthe FDA
at the beginning of December. And it does contenpl ate
destructive testing on the PDM advisory popul ati on.

THE HONORABLE MAGI STRATE JUDGE BOYLAN: Do
you have any objection to giving them notice when you
are going to do destructive testing on the device?

MS. MOELLER: Actual ly, judge, we do, because
it shuts down the system It is too time-consum ng.
They are doing destructive testing on a |ot of PDM s
that are com ng back, and it would interfere with their
ability to get those devices anal yzed.

We didn't brief this in connection --

MR. ZI MVERMAN: Wboul d you speak up, please?

MS. MOELLER: We didn't brief this in
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connection with the defibrillator pacemaker order in
front of Judge Ham lton. And the same sorts of issues
apply to the pacemaker side, as well.

THE HONORABLE MAGI STRATE JUDGE BOYLAN: We' |
have briefs on that, all right.

THE HONORABLE JUDGE FRANK: Al'l right.

MR. LESSER: Next issue, Defendant's fact
sheet, they are pretty nmuch in the same state as the
pacemaker preservation order.

We gave them a proposal, and of course we had
written those. W have now received a response. | see
| arge areas of disagreement, but we haven't had a chance
to meet and confer. | think that will now change.

ltem number 16, we have actually discussed.
You may know Plaintiffs did specifically propose a 30,
60, 90-day schedul e. | think, obviously, we now know
t hat Gui dant's counsel would say that is inpossible, but
we don't believe that to be the case.

The joint factual, nunmber 17 on the agenda?

MR. PRATT: ' m sorry. | wanted to make one
poi nt . | know we tal ked about trial dates --

THE HONORABLE JUDGE FRANK: For the benefit
of the group, there was extensive discussion about the
proposed tinelines that you each felt were reasonabl e,

doabl e, not doable, in our conference from 8:00 to 9: 30.
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MR. PRATT: And the point | want to make is |
would Iike to urge the Court to have the parties submt
their positions on those issues.

The one issue | didn't ask, that | do now ask
them to support on the Plaintiffs' side, is M.
Zimmerman's statement that Plaintiffs are at great risk.
| have heard that. | don't want to m nim ze any anxiety
t hat these patients have, that is not my point, here. I
know a | ot of these cases, and a | ot of these cases
i nvol ve patients who have devices where when they go to
t he doctor, the doctor can make one change and elim nate
the risk completely that they are facing. A number of
Plaintiffs have already had their devices renoved. That
is what has happened with Ms. Hinojosa down in Texas.

She has had her device renoved, no
conplications fromthe surgery. It was during the end
of its natural life, anyway. So, she is, as of today,
facing no anxiety or risk. So, if the thought is that
they want to drive early trials on the basis that these
Plaintiffs are facing great peril or risk, | don't have
the Plaintiffs' fact sheets. | would |like themto
support that if that is going to be one of their driving
arguments, Your Honor.

THE HONORABLE JUDGE FRANK: Fair enough.

THE HONORABLE MAGI STRATE JUDGE BOYLAN: Woul d
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you |i ke factual statenments on the website?
MR. LESSER: We had a question, Counsel

jointly had a question about that.

THE HONORABLE JUDGE FRANK: Il will say this,

there was a typographical error in my order at page

17 -- a mnor one, but nonetheless an error, at
paragraph 23(d). It should have said when it was
descri bing ny requests for that statement, it should

have said factual and |egal issues, not factual | egal

i ssues. There was an "and" that was del eted there.

MR. LESSER: By the way, with respect to the

urgency, we actually have benefited in one sense at both

hearings before this Court where actual plaintiffs have

shown up and expl ai ned why they do have i medi ate

concerns about moving litigation forward quickly. And |

think that, more than anything else, that concretely

denmonstrates why there is a concern.

However, to return to joint factual statement

for the website, Guidant's counsel and Plaintiffs'
counsel have a question, just how much detail did the

Court want? In other words, a paragraph or two al ong

the lines of what was in the transfer order, setting up

the litigation? O something with a good deal nore
detail ?

THE COURT: In bet ween. I n other words,
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woul d conpare it

jury cases, | |et

to -- at |least ny practice is, in civil

| awyers submt a joint statement that

| am going to read to the prospective jury panel. And

they are not forc

say: Well, this

ed to agree. They give it to me and

is what we really want. And here is

what we agreed to.

And whether it is the Judge, his or her staff

doing it, or the
peek, at |east ju
St. Jude and the
summary under the

appears. But, ju

| awyers submtting it, you could take a

st on our MDL, alone, here, |like the
Baycol case. There is kind of a
introduction, that is where it

st kind of an even-handed summary for

the | awyer, or nonlawyer, going on there to understand

what the claim an

d position of each party is at, and

much |i ke what you tell a prospective jury panel, even a

bit nmore detail ed
| egal ease. That
so, because you s
the views of our

one out. That is

, as long as it doesn't have a | ot of

is what | -- and if you decline to do
ay, well, we don't want to comprom se
clients, that is fine, I will just rol

not the issue with ne. | thought |

woul d give the | awyers a chance to get in there what is

most i nportant to you, and it | ooked fair to somebody

goi ng on the webs
MR. L

to address that.

ite. That is all | had in m nd.
ESSER: OCkay, | think we will be able

Whet her we agree, of course, | don't
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know. But, we will try.

Scheduling the next status conference is
actually driven, in part, because | realize the next
status conference falls on President's Day week when |
personally, |ike obviously other counsel, have holiday
plans. And also, the day after President's Day, itself,
which is a little bit nore difficult for people to
travel is also the week in which Defense counsel has
i nformed us, and apparently there is a trial schedul ed
in Texas, as we have heard.

THE HONORABLE JUDGE FRANK: We have heard
t hat .

MR. LESSER: It would be an overlap. And we
really wanted to ask if maybe we could reconsider the
February 21st date.

THE COURT: What did you have in m nd?

MR. LESSER: The 20th, itself, is President's
Day, and that is the number one school holiday week of
the year for many people, as well. There is also the
ATLA National wi nter convention that week which some
plaintiffs |Iawyers may have conflicts wth. Ei t her the
previous week, the 16th, Plaintiffs' counsel would be
able to work with that, or the foll owi ng week, perhaps
the follow ng Thursday, if possible.

MR. ZI MVERMAN: Maybe | could make this
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si nmpl e. Could we just nopve it up a week from the 21st
to what would be the 14th?

THE HONORABLE MAGI STRATE JUDGE BOYLAN: Do
you have Judge Frank's cal endar?

MR. PRATT: Could we not do that?

THE HONORABLE JUDGE FRANK: Why don't we do
this, take that up in chambers?

THE COURT: We can take it up with our
commtment to both, because | am going to chat with you
all afterwards. We will come up with a date, and either
way we will roll something out on the web this week,
ei ther way, because we have got both that and an order
com ng out.

And there is another issue on scheduling, and
that is setting up that bi-weekly -- we will set that
up, too. That can be by cell phone, if need be. W
will set up that off-week availability for discovery.

MR. ZI MVERMAN: Your Honor, the -- we wl
then do the scheduling stuff and come out with those
dates in chambers. | believe you said you had somet hi ng
else, Seth? The other thing was the All Wits Motion,
whi ch we understand has been pulled down, so we are not
goi ng to hear argument on that.

MR. LESSER: | had a question about that,

Your Honor .
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THE HONORABLE JUDGE FRANK: The Al

MR. LESSER: MWhich is sinply, the Al

the | ast agenda item we have now twi ce had nmotions

filed, and they are still on the docket sheet

moti ons. | think it would behoove everybody that

party pulls down a notion, that it actually get

as open

Wits?

Wits,

when a

wi t hdrawn from the docket. So there is actually notice

of withdrawal .

MR. Z| MVERMAN: There is a little anxiety

with people not knowi ng exactly if my e-mailing is

getting to them --

THE COURT: The hazards of electronic filing.

What does -- M. Pratt or M. Price, what is your

Vi ew

on it? And | just say that because | think the contact

t hat our chanmbers has with either you or with M.

on that, not to neglect the lawyers sitting at

table --

counsel

Price

MR. PRATT: On the subject of withdraw ng the

moti ons?

THE COURT: Ri ght.

MR. PRATT: | think typically that

The reason it wasn't done with respect to this motion

because our agreement was sinply to pull it down for
t his hearing. | agree as a general principle that if
you are not going to proceed with a nmotion, you're

is done.

i's
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convinced of that, that it should be w thdrawn. But ,

that is a little beyond what we did with respect to this

motion. That is why we sinply pulled it off the hearing

for today.

THE HONORABLE JUDGE FRANK: It sounds I|ike

you are not in opposition to doing just that.

MR. PRATT: I

| think if it is a motion that we are not going to have

t hink on a path-forward basis,

heard, then it ought to be w thdrawn and we ought to

tell people that.

THE HONORABLE MAGI STRATE JUDGE BOYLAN:

MR. ZI MMVERMAN: | think that concludes the

weekly agenda, unless anybody has anything el se.

MR. PRI CE: For the next status conference,

whenever it may be, Your
attendance, is the Court

back to M nneapolis?

Honor, in view of the

going to consider again com ng

THE COURT: | think so. | think we will.
don't request certain courtroons -- we have a master
cal endar because we are doing -- in fact, I'"mgoing to
be doing the next three weeks a trial and notions. It
is the sanme way for Judge Boyl an. So, | think you can
just plan on M nneapolis or St. Paul. But ,
realistically, we will err on the side -- given the

attendance -- of doing it

somewhere in this building,

Okay

We
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whi ch means that 12 on up, | suppose. Theoretically, it
could be 8 or 9, too, but it will be somewhere in this
building and we will note the | ocation. If we know the

| ocation as the Order comes out at the end of the week,

we will note it.

|f not, we have already put out in the | ast

order to stay tuned to the website for the |ocation.
t hink you can assune, we'll just assume M nneapolis.
MR. Z| MVERMAN: And do we assume 9:00 to

start, with an 8: 30 --

THE COURT: | would like to stay with 9:00.

| know that the 8:00 rise this morning for some of you,

al though for Judge Kyle in St. Paul that would be a |late
start. But, we will stay with that unless we are doing
some hardship to people, and we will try to avoid that.

That is why we picked something other than Mondays or

Fri days, so people could get in here and get out and

woul dn't have to travel on the weekends, as well.

MR. ZI MVERMAN: We will have something to say

on that, because | know one of our troops has a conflict

on Tuesdays because of a teaching assignment, but we

will tal k about that in chanmbers afterwards.

THE HONORABLE JUDGE FRANK: Anything further

by anyone? Silence is not acqui escence. You don't

to worry about that. W are a couple of out-state

have
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judges, we are a couple of state judges, so for those
Plaintiffs here, or clients who are saying, we're al
getting swall owed up, we understand how delicate the

bal ance is. W understand the responsibility. That
doesn't mean we are all going to hold hands and agree on
how to best proceed, but we do, | think, understand.

And we al so understand the comon criticism
of MDL's and other class actions, that many people get
lost in it all. So, we will do our very best to make
sure that does not happen.

| thank everyone for their attendance.

Except for the Commttees, | would like to neet with you
alittle more. We will stand adj ourned and an order
wi Il be generated before the week is out, addressing

both the agreed upon issues you heard about on the
record, and | can't think of any issue that was raised
that we won't address. And a ruling on that will be in
the Order and out on the web before the week is out.
So, we are adjourned. Thank you.

ALL COUNSEL: Thank you, Your Honor.

(Adj our nment .)

Certified by:

Jeanne M Anderson, RMR-RPR
Official Court Reporter




