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UNITED STATES DISTRICT COURT
DISTRICT OF MINNESOTA

)

)
IN RE: BAYCOL PRODUCTS LITIGATION ) MDL No. 1431 MJD

) 9:30 a.m. o'clock
) June 20, 2003
) Minneapolis, MN

~— N

BEFORE THE HONORABLE MICHAEL J. DAVIS
UNITED STATES DISTRICT COURT JUDGE
(STATUS CONFERENCE)

APPEARANCES:

ON BEHALF OF THE PLAINTIFFS: CHARLES ZIMMERMAN, ESQ.
RICHARD LOCKRIDGE, ESQ.

RICHARD ARSENAULT, ESQ.

ELIZABETH CABRASER, ESQ.

RONALD MESHBESHER, ESQ.

RONALD GOLDSER, ESQ.

RANDY HOPPER, ESQ.

VICTORIA MANIATIS, ESQ.

ON BEHALF OF THE DEFENDANTS: PHILIP BECK, ESQ.
ADAM HOEFLICH, ESQ.

PETER SIPKINS, ESQ.

SUSAN WEBER, ESQ.

FRED MAGAZINER, ESQ.

TRACY VAN STEENBURGH, ESQ.

COURT REPORTER:

BRENDA E. ANDERSON, RPR

300 South 4th Street

Suite 1005

Minneapolis, MN 55415

(612) 664-5104

E-mail - brenda_anderson@mnd.uscourts.gov
09:40:26
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THE CLERK: Multi-District Litigation Case 1431, 09:40:26
In re: Baycol Products. Please state your appearances for 09:40:33
the record. 09:40:37
MR. ZIMMERMAN: Good morning, Your Honor. I'm  09:40:37
Charles Zimmerman from the PSC. 09:40:37
THE COURT: Good morning, sir.
MR. LOCKRIDGE: Richard Lockridge for the 09:40:41
Plaintiffs. 09:40:43
THE COURT: Good morning.
MS. CABRASER: Elizabeth Cabraser for the 09:40:44
Plaintiffs. 09:40:47
THE COURT: Good morning.
MR. MESHBESHER: Ronald Meshbesher for the 09:40:47
Plaintiffs, Your Honor.
THE COURT: Good morning.
MR. HOPPER: Randy Hopper for the Plaintiffs,
Your Honor.
THE COURT: Good morning.
MR. ARSENAULT: Richard Arsenault for the 09:40:52
Plaintiffs, Your Honor.
THE COURT: Good morning.
MR. GOLDSER: Ron Goldser for the Plaintiffs.  09:40:56
THE COURT: Good morning. Mr. Beck. 09:41:01
MR. BECK: Philip Beck for Bayer and Bayer. 09:41:01

THE COURT: You can take your picture
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off.(Laughter).

09:41:05

MR. HOEFLICH: Judge, would be okay if I kept

this picture? (Laughter).

09:41:08

MR. ZIMMERMAN: This is the one you want.

09:41:05

09:41:10

MR. HOEFLICH: Good morning, Your Honor, Adam  09:41:13

Hoeflich for Bayer A G. and Bayer.

THE COURT: Good morning.

09:41:16

MS. WEBER: Susan Weber for the Bayer.

THE COURT: Good morning.

MR. SIPKINS: Peter Sipkins for the Bayer.

THE COURT: Good morning.

MR. MAGAZINER: Fred Magaziner for

GlaxoSmithKline.

09:41:31

09:41:21

09:41:22

09:41:27

THE COURT: Good morning. I think we have a full 09:41:33

agenda today. There are a number of things that weren't on 09:41:35

the status report probably will be talked about today.

Make sure that everyone is keeping a list and that at the

end of the session that we talk about this Merck Medico

09:41:40

09:41:48

09:41:52

issue. I just saw the e-mails that just came across to my 09:41:57

law clerk dealing with possible conflict on four cases that 09:42:05

I may have. And, then, setting up the July status

conference, I'm looking at either Tuesday the 15th or

09:42:10

09:42:18

Wednesday the 16th of July. I think that accommodates Mr. 09:42:23

Beck's schedule, and, Mr. Zimmerman, I don't know if that 09:42:33

has any conflict with you.

09:42:38
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MR. ZIMMERMAN: I have no life, Your Honor --  09:42:40
THE COURT: I'm sorry? 09:42:46
MR. ZIMMERMAN: I have no life, Your Honor. I  09:42:47
guess it would be fine.
THE COURT: I think every in this room, including 09:42:50
me, and certainly Baycol. Those two things we have to make 09:42:53
sure we talk about at the end of the session. Let's move 09:42:58
into the agenda, and I'll turn that over to Mr. Zimmerman. 09:43:06
MR. ZIMMERMAN: May it please the Court, Charles 09:43:17
Zimmerman for the Plaintiffs. We have provided to the  09:43:20
Court a status report of the proposed agenda. As in 09:43:26
previous sessions, I think going through it and then making 09:43:31
comments from both sides and seeing if there is any 09:43:35
separation or error between the positions is probably the 09:43:38
way to proceed. The beginning is Pending Cases. 09:43:41
First off, the report provides there are 9,177  09:43:48
cases as of June 16th filed against Baycol -- Bayer, excuse 09:43:55
me, and GSK and related parties. Of those, 4,728 have been 09:44:01
filed in federal court, and 3,687 cases in state court.  09:44:09
The remaining 6 -- 762 cases have not been categorized as  09:44:22
being state or federal filings. Frankly, I'm not sure what 09:44:25
that means. Maybe they just are there and haven't been ~ 09:44:28
looked at or they're in some state of remand or removal or 09:44:31
conditional transfer. I just don't know. 09:44:35

MR. BECK: I don't know either, Your Honor. 09:44:38
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MS. WEBER: Your Honor, the keeper of our master 09:44:42
database hasn't posted those cases. 09:44:45

MR. ZIMMERMAN: I guess it's fair to assume that 09:44:51
at least half or more of those are federal cases and 09:44:53
state -- and half are state cases. Statistically, I would 09:44:56
probably be approximately correct, but I guess we'll find 09:45:01
out. It was my assumption, and maybe I'm wrong, that they 09:45:05
were in some state of either remand or conditional transfer 09:45:09
order status because I think if you look at the case, you 09:45:14
can probably tell by counting if it has a state court 09:45:18
heading or a federal court heading, but I'll accept that 09:45:22

explanation for now. 09:45:25

THE COURT: Let me throw some more confusion in 09:45:26

the mix. In this district we have 4,888 cases filed as of 09:45:31
yesterday at 6:54 p.m., 4,888. 09:45:37

MR. ZIMMERMAN: Some statistics that probably ~ 09:45:50
don't appear I suspect need to be understood. Of course, 09:45:52
these are cases and not plaintiffs. So, the number of  09:45:56
plaintiffs obviously are greater than that because there ~ 09:45:59
may be multiple parties to any complaint or even multiple 09:46:02
claimants, that is, it could be spouses and/or estates or 09:46:07
there could be multiple plaintiffs. So, clearly we got  09:46:10
more than 4,888 claimants in the federal courts. Although 09:46:16
as of yesterday, that at least was the number of filed  09:46:22

cases we have. 09:46:26
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Another interesting statistic is that there are  09:46:26

106 -- and I just got the other day, 165 pending class  09:46:30
actions. The concern we have about that is a state 09:46:38
concern -- a concern in different states because of the  09:46:45
tolling issue that may or may not be present with the 09:46:49
filing of the class action and the two-year statute that  09:46:53
may be applicable, I think, in 22 states where there isa  09:46:59
two-year statute. We had requested this information so ~ 09:47:05
that we could provide it to lawyers around the country of 09:47:09
the pending class actions because people were concerned  09:47:12
about tolling and wanted to know, say, their particular ~ 09:47:16
state there was a pending class action that may toll the  09:47:22

statute for people in that jurisdiction or the national ~ 09:47:29

class action may toll the statute of limitations for 09:47:32
multiple states. 09:47:37
The problem we have is in providing that 09:47:39

information. I got a follow-up letter from Susan Weber  09:47:41
basically saying we couldn't necessarily rely on the 09:47:46
accuracy of that information. It says we do not guarantee 09:47:55
its accuracy and you should not act in reliance on this ~ 09:47:55
chart. 1know that was probably lawyer trying to make sure 09:47:59
that no one relies on something to their detriment. On the 09:48:04
other hand, that's not helpful if I can't rely accurately 09:48:11

on information and then I provide it to people and then I  09:48:16

have to say, look, here's the information, but it may not 09:48:19
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be accurate. I think if they're going to tell us pending 09:48:22
class actions, they are not right now telling us pending  09:48:25
trials. We'll talk about that later. But if they're going 09:48:29
to tell us about pending class actions so people can make 09:48:34
decisions about whether or not equitable tolling might ~ 09:48:39
apply, we should be able to rely on the accuracy of that  09:48:41
information. 09:48:46
I just got this letter last night, I think, the 09:48:46
19th it came in, so, I would ask the Court if perhaps we  09:48:49
could have a representation, at least from Counsel, that  09:48:54
the information is reliable. And if it can't be reliable, 09:48:58
I guess I would like to know which specific cases aren't 09:49:06
exactly reliable. 09:49:09
MR. BECK: Your Honor, we are in a situation  09:49:10

where we are on the receiving end of filings. For example, 09:49:12

coming back to Your Honor's observation about the different 09:49:18

number of cases in Minnesota, part of that is probably the 09:49:20

practice of Weitz and Luxenberg where they file hundreds of 09:49:25

cases and then wait two or three months before telling us  09:49:30
about it. So we are always a little bit behind. 09:49:33
If the Plaintiffs' lawyers were filing a class  09:49:38

action and we are not going to be in the businesses of ~ 09:49:39

making representation that Mr. Zimmerman then is going to  09:49:42

quote around the country saying that someone couldn't rely 09:49:48

on this or delaying in filing a class action. We are 09:49:50



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

giving the best information we can. That's all we can do. 09:49:55
We are not guarantors that a complaint that looks likea  09:49:59
class action would be a class action under that state's ~ 09:50:03
procedure. We are not going to do that. We are simply not 09:50:06
going to be in the business of making representations which 09:50:11
they then can say they rely on concerning the content and 09:50:13
legal effect of complaints that their colleagues are 09:50:20
filing. You know, we're just not going to put ourselves in 09:50:23
that position. We have given them the best information we 09:50:28
have. It's the information that we used to analyze the = 09:50:31
same question in terms of how many class actions dowe ~ 09:50:34
think are out there. We don't, ourselves, have a hundred 09:50:41
percent confidence in our own analysis, and we are not ~ 09:50:46
going to make a binding representation to somebody else on 09:50:50
that. We are just giving the best information we have.  09:50:53
MR. ZIMMERMAN: May I respond, Your Honor? 09:50:57
THE COURT: Just briefly, go ahead. 09:51:03
MR. ZIMMERMAN: Well, I have a responsibility to 09:51:03
answer people's questions and people have legitimate 09:51:03
questions about what cases are pending and what cases are  09:51:06
alleged to be class actions. I think I can ask counsel in 09:51:09
this case to provide me with accurate information about ~ 09:51:13
what a pending class action is in a pending court,and I  09:51:16
can provide that information with some accuracy and 09:51:20

assurance of accurate information that there is pending  09:51:25



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

class action. I'm not asking about the legal sufficiency 09:51:26
or tolling that may or may not apply. 09:51:28
In terms of accurate information I think that's a 09:51:32
minimum that counsel and officers of this Court should  09:51:34
provide to another officer of this Court who has a 09:51:38
responsibility beyond the PSC. I don't know the names, I 09:51:41
don't know the people, I don't know everybody that's 09:51:44
associated with this litigation in these 4,888 cases. 1 do 09:51:47
the best I can to provide them with information. Butif I 09:51:50
don't get accurate information, garbage in and garbage out. 09:51:55
I'm not going to be able to do much in terms of providing 09:52:00
other people with accurate information.
MR. BECK: Your Honor, we gave them the list of 09:52:01
cases that we in our judgment look like class actions, and 09:52:03
then he can go and look at these complaints himself. He 09:52:08
can call up the Plaintiffs' lawyers and he can do whatever 09:52:13
he wants and make his own judgment about whether they're  09:52:16
class actions. We got a bunch of complaints that we think 09:52:20
look like class actions, we give him name, rank and serial 09:52:23
number on every one of these cases, but then he wants us to 09:52:29
guarantee that they are something. We're not going to do  09:52:31
that. 09:52:35
MR. ZIMMERMAN: Mr. Arsenault had a comment with 09:52:36
respect to that. 09:52:37

MR. ARSENAULT: Good morning, Your Honor, Richard 09:52:37
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Arsenault. Since the inception of this litigation, I've  09:52:39
been involved in the federal/state coordination. From time 09:52:43
to time I've gotten calls from some of the state lawyers  09:52:46
requesting this information. We have made similar requests 09:52:51
at the one-year point when we were provided some of the ~ 09:52:52
data. Susan Weber was kind enough at that time to provide 09:52:54
us with some copies of the complaints that had been filed 09:52:58
at that time. 09:52:59
My understanding now, and perhaps I'm not 09:53:00
completely correct on this because I've out of the loop for 09:53:02
the just a few days, but I know we were provided with some 09:53:06
information with regard to what class actions had been ~ 09:53:10
filed around the country. And while that information is  09:53:12
helpful, what the state lawyers have told me is they need 09:53:14
just a little bit more information. If I can get the names 09:53:17
of the Plaintiffs' lawyers, that will help them be able to 09:53:21
participate in some of the due diligence to call the 09:53:24
lawyers and find out a little bit more about the class ~ 09:53:27
action. Just knowing that a class action has been filed is 09:53:30
helpful, but, for example, if you don't know what remedies 09:53:34
were sought with regard to that class action, for example, 09:53:36
if it only seeks consumer-type claim as opposed to personal 09:53:40
injury, then that does nothing to help someone who's gota 09:53:45
personal injury claim. If the class allegation has been  09:53:48

withdrawn or under the local rules, if a motion for class 09:53:54
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certification has not been timely brought -- 09:53:54
THE COURT: I understand what you're saying, the 09:53:56
information that the lawyers want. The question keeps ~ 09:53:59
coming back is what should Bayer supply you, and I think  09:54:05
what Mr. Beck has said is we will supply you with as best  09:54:10
as they can say is a class action case. My understanding 09:54:19
is you give them a name. 09:54:26
MR. BECK: Susan can address this better thanI  09:54:29
can. She has more details. 09:54:32
MS. WEBER: Absolutely. Ithink Richard had  09:54:34
requested a list, and I provided a list and Bucky then ~ 09:54:35
requested a more detailed list and I don't think Richard  09:54:38
has seen the more detailed list. 09:54:42
MR. ARSENAULT: Names of Plaintiffs' counsel. ~ 09:54:46
MS. WEBER: It has the names of Plaintiffs' 09:54:47
counsel. It has the list of causes of action. It has  09:54:50
whether we think it is a nationwide or statewide class or 09:54:51
it looks like a class, but we can't figure out what kind of 09:54:54
class it is. It has docket number. So, it has everything 09:54:58
they need to check on their own. 09:55:02
MR. BECK: What they want from us is a binding  09:55:05
representation so that later on they can quote it if we had 09:55:06
misread something or they had misread something. We don't 09:55:11
want to be in the business of being the people that the  09:55:15

Plaintiffs' lawyers rely on in deciding whether to file  09:55:19
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their causes of action or not. 09:55:21

THE COURT: Mr. Arsenault, that information that 09:55:24
Ms. Weber outlined has been received. Is it here? Do you 09:55:28
have it -- Mr. Zimmerman, do you have it here. 09:55:33

MS. WEBER: Idon't have it in hard copy. I can 09:55:38
pull it up on the computer. 09:55:40

MR. ARSENAULT: That would be helpful if we can  09:55:43
get scanned and electronically transmitted or copies of ~ 09:55:45
those, Sue. That would probably be one of the best 09:55:50
representations we can have that those were actually filed 09:55:52

and we can disseminate those. It wouldn't be too expensive 09:55:53

to do that. 09:56:01
MS. WEBER: I sent it to Bucky by e-mail 09:56:01
yesterday so he could forward it to everybody. 09:56:04
MR. ZIMMERMAN: Unless I didn't get it 09:56:06
downloaded. Was it copies of the complaints? 09:56:09

MS. WEBER: You want copies of all of the 09:56:11
complaints on the list. 09:56:11

MR. ZIMMERMAN: If you can't tell us whether it's 09:56:13
an accurate list of all the class actions, because if you 09:56:15
are concerned about misreading a caption or misreading -- 09:56:20

MR. BECK: Why can't they call the Plaintiffs' 09:56:24
lawyers -- 09:56:25

THE COURT: Hold on, I don't understand this.  09:56:25

This is just ridiculous. If the Defendants give you the  09:56:31
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names, give you the alleged cause of actions, you've got  09:56:36
people that can -- in different states, that can find those 09:56:40
complaints, talk to those lawyers and get the information 09:56:46
that you need. The defense is not going to give any type 09:56:49
of affidavit saying this is certified true and correct ~ 09:56:54
beyond that. They are giving you the list. You can do the 09:57:02
work from there. I don't understand what your problem is. 09:57:04
You can't -- you wouldn't stand up in any 09:57:07
conference and say this is the date for your statute of  09:57:11
limitations. The lawyer would have to go out and make sure 09:57:19
that was the date. They are not going to rely on what you 09:57:21
say. So, I don't understand what -- you're startingan ~ 09:57:24
argument on the wrong foot here. It's not an argument that 09:57:27
you should take up here. You are getting the information. 09:57:34
You can do the rest of the work with that information. 09:57:36
MR. ZIMMERMAN: As long as the informationis  09:57:40
accurate. I'll absolutely -- 09:57:41
THE COURT: To the best of their ability. They 09:57:42
are turning over everything. What do you -- I don't 09:57:46
understand what more do you want. Show me -- give me an  09:57:48
example of where they have given you information that's ~ 09:57:52
been incorrect. Can you give me something now? 09:57:55
MR. ZIMMERMAN: I see just got this now. 09:57:59
THE COURT: If you don't know if it's incorrect, 09:58:01

don't come up here saying that it's incorrect. 09:58:04
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MR. ZIMMERMAN: I'm not saying it's incorrect, 09:58:07
Your Honor. I'm saying they are not telling me if it's ~ 09:58:09
correct or not. That's all. If they just tell me it's the 09:58:13
best information and it's correct, that's fine. Butif  09:58:15
they're not telling me I can rely on it, then  havea  09:58:17
problem. But I hear the Court, and we'll look at it and if 09:58:20
we see some problems, we'll bring it back. 09:58:23
THE COURT: Relying on it with what frame. You 09:58:26
got the information. Mr. Arsenault understands what the  09:58:29
information is. Why can't you understand? He's goingto 09:58:31
get the information and he'll be able to transmititto  09:58:33
counsel that are giving you the calls and be able to 09:58:38
disseminate the correct information. What you want, as I  09:58:43
understand it, is a seal of approval from the defense to  09:58:50
saying this is the date, the time and the place where the 09:58:53
statute of limitations is. 09:58:56
MR. ZIMMERMAN: That's not what I'm asking for. 09:58:59
If that's what the Court heard me say, that's precisely not 09:59:01
what I'm asking for. I'm just wanting them to tellme ~ 09:59:05
whether the information they gave me is accurate, that's  09:59:09
all, not whether or not the claim is anything other than  09:59:10
what it states -- 09:59:13
THE COURT: And I'm saying at any time has the = 09:59:16
Defendants given you information that has not been 09:59:19

accurate? 09:59:22
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MR. ZIMMERMAN: Well, Your Honor, we have that  09:59:23
dispute before the Court. They have marked a lot of 09:59:26
documents confidential, that weren't confidential. That's 09:59:28
a good example. 09:59:33

THE COURT: In dealing with giving you the 09:59:35
information about the class actions, have they given you 09:59:35
any information that's been false. 09:59:38

MR. ZIMMERMAN: I just got it yesterday. I can't
say. Absolutely not. 09:59:43

THE COURT: Come back in July and if it's false, 09:59:44
we'll deal with the information. 09:59:47

MR. ZIMMERMAN: Okay. The next item is the 09:59:50
Settlements. As of June 16, 2003, Defendants have settled 09:59:53
974 cases. 10:00:01

THE COURT: Let's backup. Ididn't receive 10:00:03
anything on class actions. 10:00:08

MS. WEBER: I can forward to Your Honor -- | 10:00:11
copied Special Master Haydock at the time I sent the 10:00:14
information. 10:00:17

MR. ZIMMERMAN: I think this just came in 10:00:21
yesterday. 10:00:22

THE COURT: Would you forward it to Katie? 10:00:25

MS. WEBER: I will do that.

MR. ZIMMERMAN: Settlement as of June 16th, the 10:00:30

Defendants have settled 974 cases. Of this total, 270 of 10:00:32
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those cases have been settled in the MDL. The interesting 10:00:40
point, I guess, Your Honor, is that the total number of  10:00:43
cases, 974, is up from 825 last month. So, approximately 10:00:44
150 increases in total settled cases in the last 30 days or 10:00:51
so, and these 270 cases settled in the MDL is up from 236, 10:00:57
which is about 34 cases increased in the MDL. 10:01:06
We obviously know of the cases and values of the 10:01:15
MDL cases, and we do not have the cases and values of the 10:01:19
non-MDL cases, but I understand that information -- 10:01:25
THE COURT: The court has that information. 10:01:31
MR. ZIMMERMAN: There has been an increase in the 10:01:33
number of cases in the MDL mediation process. We are at 49 10:01:36
cases within that process, up from 37 last month. I 10:01:41
believe there has been -- have been a number of mediations, 10:01:48
or I know there was one last week. Lew Remele, Special ~ 10:01:52
Master Lew Remele is here, and I suspect that if there is  10:02:00
any comment on this settlement, then perhaps the mediator's 10:02:04
report from the Special Master. 10:02:07
THE COURT: I would like a report from you, 10:02:10
Special Master Remele, just on how the program is 10:02:12

proceeding at this point, if that's all right with you, Mr. 10:02:18

Zimmerman. 10:02:23
MR. ZIMMERMAN: Yes. 10:02:23
THE COURT: Good morning. 10:02:23

MR. REMELE: Good morning, Your Honor. Mr. 10:02:25
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Zimmerman is correct. I think it is an increase of 10:02:29
approximately 10 or 12 cases that have been submitted to  10:02:31
mediation since the last status conference. On Monday of 10:02:34
this week, I did conduct a mediation down in South Bend, 10:02:37
Indiana with Mr. Goldser and a Minneapolis attorney, Mr.  10:02:43
Johnson, and representatives from Bayer, and that wasa  10:02:47
case that was the first case I think where Bayer had 10:02:50
declined to either negotiate or mediate, and it was one of 10:02:54
the cases that we asked or directed to be put into 10:02:59
mediation. 10:03:02
I'm happy to report that we had a good session in 10:03:02
South Bend. The parties needed some additional information 10:03:06
after we spent some time analyzing the case, and I'm 10:03:10
optimistic that hopefully when we get that information,  10:03:14
which we set a limit of 30 days, that they'll be able to  10:03:19
settle that case. 10:03:22
We have not -- other than that case and the case 10:03:24
in Oregon that Ms. Yani mediated, which I think I reported 10:03:25
on in the April status conference, those are the only two  10:03:30
cases that have actually been mediated at this juncture.  10:03:34
There are a number of cases that Bayer is 10:03:39
continuing to negotiate that have been submitted the 10:03:42
request. I'm waiting for information. There's three or  10:03:46
four cases that they have refused to either mediate or 10:03:52

negotiate, and I need to look at those records to determine 10:03:52
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if those are appropriate cases under our protocol. 10:03:55
So, I guess the bottom line is that we're making 10:03:58
some incremental progress in terms of cases being submitted 10:04:01
for mediation or negotiation, and I think we'll just have 10:04:05
to wait as the months come to see if those increase. We  10:04:09
have not had any major increase in requests for mediation 10:04:14
around the country as we initially anticipated. 10:04:19
THE COURT: Any cases that you have before you, 10:04:22
you have given me some indication that Plaintiffs do not  10:04:26
have the appropriate documentation and that's made it very 10:04:29
difficult. So, I would alert the PSC if they're goingto  10:04:33
submit these cases to mediation that the appropriate 10:04:37
documentation be provided so Bayer can do their evaluation 10:04:41
and also the mediator can do their job. 10:04:45
MR. REMELE: That's correct, Your Honor, andI  10:04:50
actually had some discussions with Mr. Goldser when we were 10:04:51
Indiana this weekend, and also Mr. Hamilton. I think that 10:04:57
we will be able to in the future be a little more efficient 10:05:01
in that process. 10:05:06

THE COURT: Thank you. Mr. Zimmerman. 10:05:07

MR. ZIMMERMAN: Thank you, Your Honor. One other 10:05:08

item, Your Honor, on the settlement. I know that Sol Weiss 10:05:09
is not here, but he had called me the day before yesterday 10:05:15
and indicated that he has 500 cases in settlement 10:05:19

negotiations or at least submitted to settlement to Mr. ~ 10:05:25
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Beck and to the Shook Hardy people. So, I thought the 10:05:29

Court might be interested to know that at least Mr. Weiss' 10:05:33

cases that he controls out of Pennsylvania are in the 10:05:38
settlement process, although we don't know what the 10:05:41
outcomes will be. 10:05:44

MR. BECK: Your Honor, we are in negotiations ~ 10:05:46
with several different groups of Plaintiffs' lawyers who  10:05:49
have varying numbers of cases, and I don't feel I should  10:05:53
comment on any of those because I promised them that I 10:05:59
wouldn't be up making speeches about them. The only 10:06:02
comment [ am going to make is to clear up possible 10:06:06
misimpression left by Mr. Zimmerman. Sol Weiss and his  10:06:10
group control a lot more than 500 cases if that's what he 10:06:17
told Mr. Zimmerman. The cases that we are talking settling 10:06:22
are Rhabdo cases, real injury cases, and I didn't want Mr. 10:06:26
Zimmerman's comments be taken by the Court to suggest to  10:06:32
other people that we are now settling aches and pains cases 10:06:35
when we are not settling his aches and pains cases because 10:06:38
that is not happening. 10:06:41
MR. ZIMMERMAN: I did not state that. I don't 10:06:43
know what aches and pains cases are. They're muscle damage 10:06:48
cases.
MR. BECK: The aches and pains cases are the ones 10:06:50
that up until this status conference he and all of his 10:06:52

colleagues have called aches and pains cases, Your Honor. 10:06:56
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MR. ZIMMERMAN: We'll change that to muscle 10:07:00
damage cases from now on. Is that agreeable? 10:07:08

MR. BECK: No, it certainly isn't. If he doesn't 10:07:08
like the language that accurately describes the cases, he 10:07:08
can call it anything he wants, but there were thousands of 10:07:10
cases where nobody was injured. 10:07:12

THE COURT: The Court has been in communication 10:07:16
with the -- several state court judges across the country 10:07:22
as part of its cooperation coordination. Maybe this would 10:07:30
be a good time for Special Master Haydock to report on the 10:07:36

program that's happening in Philadelphia in dealing with  10:07:43

settlement and Judge Davis down from Texas, how he is 10:07:48
handling these matters. 10:07:54
MR. HAYDOCK: Good morning, Your Honor. 10:08:02
THE COURT: Good morning. 10:08:06

MR. HAYDOCK: I had conversations this week with 10:08:06
representatives from Philadelphia, Mary McGovern, Claims ~ 10:08:08
Administrator and Judge Ackerman, and the summary of their 10:08:13
report is that they mentioned that there is a mediation ~ 10:08:17
program underway in the Philadelphia area. The specifics, 10:08:21
I have not seen the specifics designated by them. They  10:08:24
mentioned there was a meeting this week and they would get 10:08:29
back to me with some more detailed information about the  10:08:30
timing of that. 10:08:35

My understanding from the conversations is that 10:08:36



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

21

the mediation program will be operated through the 10:08:37
Philadelphia court system by the Judges and have different 10:08:40
mediation approach than this Court has taken with regard to 10:08:44
that. But beyond that, I don't have any detailed 10:08:48
information yet to report about the specifics of that, and 10:08:52
that's still taking shape that way. 10:08:55
With regard to my conversations was some of the 10:08:57
Texas state court lawyers, there is no indication of a 10:09:00
formalized mediation program. They anticipate the parties 10:09:03
will be talking settlement about the cases and they'll be  10:09:08
encouraging that. I'm not aware of any specific mediation 10:09:10
program there. 10:09:15
With regard to the California coordinated 10:09:17
proceedings, I haven't obtained information because the ~ 10:09:19
Judge is away on vacation for an extended period of time  10:09:25
and they put things on hold for a while, so, I'm not sure  10:09:28
of the specifics of that. 10:09:31
THE COURT: All right, thank you. If anyone has 10:09:33
any -- counsel has any other information the Court will ~ 10:09:38
appreciate it. 10:09:43
MR. ZIMMERMAN: I may, Your Honor. 10:09:47
MR. BECK: In Texas, Judge, I think it is 10:10:05
accurate there is no formalized mediation program, butit 10:10:08
has been the practice there when a case is set for trial ~ 10:10:12

and if either side requests mediation, the practice has  10:10:16
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been up until now that the Judge requires the other side to 10:10:19
participate in mediation, and given that practice, then the 10:10:24
other side will, you know -- doesn't require a court order 10:10:26
or anything like that. 10:10:32

So, the practice has evolved in Texas wherea  10:10:32
case is set for trial, if either side wants to mediate, it 10:10:35
will be mediated even though there may not be a formal 10:10:41

order as there is in this court. 10:10:48

MR. ZIMMERMAN: I have some different information 10:10:56

from Sol Weiss, but I don't think it's worth the debate ~ 10:10:58
here and now about the cases. I'll just leave that where 10:11:03
it lies. 10:11:07

Discovery, Your Honor. There is -- I'm not going 10:11:11
to read through the three items. The fourth item is 10:11:16
probably something we want to discuss at greater length ~ 10:11:21
which has to do with PTO 73 and the request for an 10:11:23
extension of deadlines. And I'd just like to leave that  10:11:28
for a moment because I think that's going to be the subject 10:11:32
of some tension today if I've read the positions carefully. 10:11:34

But I guess on the other discovery, Richard 10:11:40
Arsenault is here and he is the Chair of discovery and if 10:11:44
he can at least give the report of where the MDL discovery 10:11:49
is and what's been taken and what's left and what, if any, 10:11:51
issues remain for meet and confers. 10:11:54

THE COURT: Good morning, again. 10:11:59
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MR. ARSENAULT: Good morning, Judge. Very 10:12:01
briefly, to date, we have taken 48 Bayer depositions, 12 10:12:01
Bayer AG depositions, 13 GSK depositions and 6 other 10:12:13
non-party depositions for a total of 79 depositions. As we 10:12:13
speak, there are 2 GSK depositions currently set, Savon ~ 10:12:18
Quinn Robinson, and that's as we approach the end of June, 10:12:25
and Jeffrey Dubb, July 14th and 15th. We continue to have 10:12:26
weekly, or almost weekly meet and confers with defense 10:12:30
counsel at which time we bring to their attention 10:12:37

additional depositions that we would like to take. 10:12:39

As we speak, there are several depositions which 10:12:41
have begun but not have concluded and depending on the 10:12:44
information that is gleaned in those depositions, it may  10:12:47
effect the need or necessity for additional depositions, 10:12:51
but we have identified four additional Bayer depositions  10:12:55
that we may need to take. We've also identified about 15 10:13:01
or 20 GSK depositions that need to be taken, primarily in  10:13:02
the areas of regulatory affairs, sales and marketing, 10:13:09
managed care and clinical research and finance. We have 10:13:11
been cooperating well. We've identified the individual who 10:13:15
we want to depose and we've made arrangements for 10:13:18
convenient dates and times that we work out the details ~ 10:13:20
with regard to materials that need to be produced in 10:13:21
connection with those depositions. That's where we stand 10:13:24

at the moment. 10:13:28
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THE COURT: Thank you. Anything from Bayeron 10:13:29
the depositions? 10:13:33
MR. BECK: Not on the matter that was that just 10:13:34
addressed, Your Honor. 10:13:37
THE COURT: Continue. 10:13:39
MR. ZIMMERMAN: Your Honor, I don't know if you 10:13:40
want us to address 73 now or move that to the end when we 10:13:42
are going to be arguing motions. 10:13:46
THE COURT: That's motions, move that. 10:13:48
MR. ZIMMERMAN: Okay. The next topic is Motions. 10:13:53
The following motions are pending before the Court. 10:13:56
MR. BECK: Your Honor, before we leave on 10:13:59
discovery, we have a late addition. It was too late to get 10:14:01
on the agenda. We got this thing yesterday afternoon from 10:14:10
Weitz and Luxenberg, a letter dated June 19, 2003. I would 10:14:18
like to provide a copy to the Court. I'll actually give 10:14:22
the Court two copies here, and, Mr. Zimmerman, if you want 10:14:26
one. 10:14:30
I can quickly summarize, Your Honor. And thatis 10:14:32
that we noticed depositions of plaintiffs which we were ~ 10:14:35
entitled to do under, I think it's Pretrial Order No. 4.  10:14:44
We have been entitled to do that since, I don't know,a  10:14:50
year or so. And Paragraph 4, Pretrial Order No. 4 says ~ 10:14:54
that we could start depositions of the plaintiffs. 10:15:00

We're trying though move the cases along and 10:15:04
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we've noticed up depositions of many Plaintiffs where we  10:15:07
think that once we start getting into the facts, we'll find 10:15:13
that the cases are worthless. The mere fact of our 10:15:17
noticing up the depositions has some salutary effect, like 10:15:21
Weitz and Luxenberg just recently dismissed 330 of their  10:15:27
cases, 130 of which were Plaintiffs who we had identified 10:15:32
in the pilot program for the aches and pains cases. And 10:15:36
now Weitz and Luxenberg has taken the position that 10:15:42
notwithstanding what the Court ordered way back when, that 10:15:46
we are allowed to take the Plaintiffs' depositions, they're 10:15:50
simply not going to let us do it. Instead of coming in and 10:15:53
moving for protective order or moving for a -- to amend ~ 10:15:58
Pretrial Order No. 4, they simply say -- 10:16:03
THE COURT: I don't mean to cut you off. This 10:16:07
has just been handed to me. This is a discovery matter and 10:16:12
refer to Judge -- if you're going to file a motion or Weitz 10:16:16
and Luxenberg is going to file a motion, it will be before 10:16:21
Magistrate Judge Lebedoff. 10:16:23
MR. BECK: Okay, thank you, Your Honor. 10:16:26
MR. ZIMMERMAN: Judge, just so you know, Item No. 10:16:28
4 under D, on the next page under motions, Plaintiffs' 10:16:31
potential motion for protective order clarification or stay 10:16:39
of Defendants' depositions of putative class members who  10:16:42
filed federal actions, that's the same thing, Your Honor. 10:16:46

We have felt that we must move for protection on that if  10:16:49
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you want that argument before Judge Lebedoff as now 10:16:53
ordered. We will notice it and refer it there, butitisa 10:16:57
rather complicated question having to do with how much 10:17:02
discovery in individual cases in an MDL before remand is  10:17:06
appropriate. And pursuant to the Court's instructions we  10:17:10
will notice that for argument before Judge -- Magistrate  10:17:14
Judge Lebedoft. 10:17:18
THE COURT: Thank you. 10:17:20
MR. ZIMMERMAN: The motions that are partially or 10:17:28
fully briefed before the Court now, the listis 9. Letme 10:17:30
just go over them to make sure we are all on the same page. 10:17:38
There is the motion for class certification, which has now 10:17:46
been fully briefed argued and under submission. There were 10:17:46
some supplemental pleadings and argument provided. I 10:17:50
believe that's now over with unless there is something that 10:17:54
I'm not aware of. 10:17:59
MR. BECK: Your Honor, at the last status 10:18:01
conference, the Court gave the Plaintiffs 30 days to 10:18:05
respond to our supplemental brief. Our supplemental brief 10:18:08
argued that their conduct in dismissing the Newville case  10:18:12
demonstrated individual issues of facts predominate and the 10:18:17
was PSC was inadequate class representatives. They were  10:18:22
suppose to respond to that supplemental brief, and instead, 10:18:26
they filed a brief rearguing their position on the meaning 10:18:29

of State Farm. It doesn't respond to anything that we put 10:18:32



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

27

in our brief. 10:18:39
They filed something that was not what the Court 10:18:40
gave them permission to file. And, so, we will be soon -- 10:18:43
and, originally, when it came in it was stricken by the ~ 10:18:50
Court, I guess, for procedural reasons, but then it was ~ 10:18:53
refiled and it hasn't yet been stricken. So, we will soon 10:18:57
be filing a motion to strike their most recent brief 10:19:01
because it was not responsive to what they were suppose to 10:19:04
be responding to. They were using that as an additional  10:19:09
opportunity to try to get the last word on a different 10:19:12
subject. 10:19:14
THE COURT: Let's wait until they file the 10:19:16
motion. Continue. 10:19:17
MR. ZIMMERMAN: Motion of -- modification of ~ 10:19:19
confidentiality order. I believe there is now a 10:19:24
stipulation that's been entered by the Court with briefing 10:19:27
dates for those. This is this question of German law and 10:19:30
the fact that the Defendants have mischaracterized a 10:19:36
document as confidential. I believe that is not ripe for 10:19:39
hearing and there is another round of argument that 10:19:43
Defendants and Plaintiffs on a stipulated order to make. 10:19:46
MR. BECK: I think that's right, Your Honor. 1 10:19:53
think there is further briefing and there cases that have 10:19:54
been agreed to.

MR. ZIMMERMAN: Do you want those on the record. 10:20:02
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THE COURT: No, it's not necessary. I don't want 10:20:04
to -- is this going to be ripe for July? 10:20:06
MR. BECK: I believe the only remaining date is, 10:20:11
I'm going to be corrected if I'm wrong here. We havea  10:20:18
reply brief that we are going to file on July 8th. I think 10:20:22
that ends it. And, therefore, it should be ripe for 10:20:26
disposition or argument, rather, in July. 10:20:32
MR. ZIMMERMAN: That is correct, Your Honor. The 10:20:35
July 8, 2002 (sic) Defendants' reply brief is the last 10:20:38
pleading. 10:20:43
THE COURT: 2003. So, we'll have argumenton ~ 10:20:43
that at our July status conference. 10:20:46
MR. ZIMMERMAN: Thank you, Your Honor. The next 10:20:52
is the motion of Defendants to change venue of cases that 10:20:55
were originally filed in the Minnesota U.S. District Court. 10:21:07
That motion will be ripe for argument at the July status, 10:21:10
but I believe we have our brief that we either just filed 10:21:23
or about to file. 10:21:26
MR. BECK: Yes, Your Honor. I think thatthe  10:21:26
Plaintiffs Steering Committee has filed a brief. Weitz and 10:21:28
Luxenberg, since it relates to a lot of their cases, has  10:21:34
indicated that they want to file a separate opposition that 10:21:38
I think is due on Friday. Our reply is to be filed on or 10:21:40
before July 7th so that this will be ripe for argument at 10:21:46

the July conference as well. 10:21:53



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

29

MR. ZIMMERMAN: I believe Susan and I had an 10:21:57
exchange of e-mails on this where we asked that the June  10:21:59
20th date for filing be continued to June 30th for the 10:22:05
Plaintiffs' brief. I believe she wrote -- is that right? 10:22:11
MS. WEBER: Wrong motion. 10:22:18
MR. BECK: Different motion. We'll let you know. 10:22:20
This one should be teed up for argument in July, Your 10:22:24
Honor. 10:22:32
MR. ZIMMERMAN: The next one is that motion, Your
Honor.

THE COURT: Counsel.

MS. MANIATIS: I did want to -- 10:22:32

THE COURT: State your name. 10:22:34

MS. MANIATIS: Victoria Maniatis from Weitz and
Luxenberg, and I did want to state that our opposition is 10:22:36
being filed today. 10:22:40

THE COURT: Did you want to -- I'll give you two 10:22:46
minutes time. Mr. Beck was handing out this letter. Do 10:22:47
you want to respond to it? 10:22:53

MS. MANIATIS: If you would like me to now, that 10:22:57
would be find.

THE COURT: I have to give you equal time if you 10:23:02
want to respond to anything.

MS. MANIATIS: Should I start on that one or the 10:23:03

one in the beginning. I can clarify quickly the class 10:23:05
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action issue. Weitz and Luxenberg hasn't filed any class  10:23:12
actions, so that should clear up any miscommunication or  10:23:16

misunderstanding there that our office has caused. 10:23:21

We have been serving our cases timely, and, so, 10:23:27

equally granting extensions for the Defendants to answer  10:23:29
our complaints. So, if there is a little bit of lag time 10:23:32
there, I think that's a normal procedure and not 10:23:37

necessarily a Weitz and Luxenberg problem. 10:23:40

In terms of the letter that you were just handed, 10:23:40
that is a culmination of what's been going on over the past 10:23:42
couple of months. This has really come to ahead, I think, 10:23:47
particularly this last couple of weeks. We have been 10:23:50
getting many deposition notices, and as Mr. Beck pointed  10:23:54
out, we have been reviewing our cases continuously. Cases 10:23:59
that have been dismissed over the last few weeks are not  10:24:03
necessarily related specifically to this issue. I would 10:24:05
not say it's unrelated but that's not all that's going on. 10:24:09
So, that is partially a correct recitation. 10:24:14

We are trying to work with -- as you know, we are 10:24:18

dealing with many, many, local counsel who are servingus 10:24:19
deposition notices, as many as 60 from a particular office 10:24:23
on a particular day, and we are trying to prioritize cases 10:24:27
in terms of deposition. And, now, with Your Honor 10:24:30
suggestion that we perhaps do need to file a motion for ~ 10:24:34

protective order, that is likely where this is leading.  10:24:36
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We have been just very recently discussing this 10:24:41
matter with Mr. Zimmerman, and I think that that's probably 10:24:43
appropriate stance to take at this point. And if you wish 10:24:47
for us to have that filed immediately for July we can do  10:24:52
that or whatever your guidance may be and discuss with 10:24:56
Magistrate Lebedoff. 10:25:04

MR. BECK: Yes, Your Honor, we would very much  10:25:04
like to get this on a fast track. Otherwise, it's the same 10:25:04
thing as saying we don't get to take depositions for months 10:25:08

atatime. So, if you're going to be filing a motion for 10:25:13

protective order, we would ask that it be filed promptly so 10:25:16

that we can proceed in an expeditious way and get it 10:25:26
resolved by July. 10:25:26
MS. MANIATIS: Thank you. 10:25:26
THE COURT: Anything else? 10:25:26

MS. MANIATIS: That's it for now.

MR. ZIMMERMAN: Next, Your Honor, is the motion 10:25:31
on case-specific expert discovery for cases filed. Thisis 10:25:37
their pilot program, and I believe that's the case where we 10:25:44
have asked for 10 days additional time to the 30th of June 10:25:50
to file a response. The condition that I think Susan 10:25:55
provided, and I don't know if this is really important to  10:26:02
you today as it is then, she wanted one brief on that 10:26:05
jointly between Weitz and Luxenberg and the Plaintiffs 10:26:09

Steering Committee. I don't see any real need for that.  10:26:15
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They may have a position different than the PSC's and 10:26:18
that's their right, but we'll coordinate and do the filing 10:26:22
on the same date. Vicki had asked if she could have 10~ 10:26:26
indicational days to June 30th. The PSC is asking for June 10:26:33
30th, and I don't believe there is amu objection to June  10:26:39
30th to the defense, it's only that they would like to file 10:26:41
a joint brief as opposed to individual briefs. Is that  10:26:44
accurate? 10:26:47

MR. BECK: No, it's not accurate. It'snot 180 10:26:49
degrees wrong; it's not 90 degrees wrong. We did not agree 10:26:53

to an extension. What we said was that we wanted to be 10:26:55

accommodating, we didn't want to be slow boated. We wanted 10:26:59

this matter teed up, fully briefed and ready to be argued 10:27:04
in July. We're concerned, then, by giving extensions we  10:27:09
get past that date. If they want to file two briefs, that 10:27:11
to us it doesn't make a lot of sense, but that's not the 10:27:16
sticking point. What we want to make sure was that any ~ 10:27:21
extension they got would give us ample time to reply. And, 10:27:23
therefore, we would be in a position to argue this in July. 10:27:29
It looks like we are now talking about July 15th 10:27:32
or 16th. And, so, if they get until the 30th, then working 10:27:35
over the 4th of July week, I suppose we can get our